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No. 45.—R. McLeop ef al. trustees, &c. plaintiffs m error, vs. 
Henry K. Burroveus, defendant. 


[1.] A legislative exposition of a doubtful law, is the exercise of a judicial 
power, and if it interferes with no vested rights—impairs the obligation of 
no contract, and is not in conflict with the primary principles of our social 
compact, it is in itself harmless, and may be admitted to retroactive effi- 
ciency; but if rights have grown up under a law of somewhat ambigu- 
ous meaning, then it cannot interfere with them. The construction of the 
old law belongs to the Courts. 

[2.] The Legislature, in a charter, declares “ that it shall not be lawfal for any 
person or persons, at any time or times, to build any bridge, or keep any 
ferry, on the river Great Ogeechee, within five miles, either above or be- 
low another bridge on the same stream:” Held, that the distance of five 
miles is to be measured on the course of the river. 

[3.] Grants of exclusive privileges to corporations or individuals, are to be 
strictly construed ; and if the terms of the contract between theindividual, 
or the corporation, and the State, are ambiguous, the ambiguity must ope- 


rate in favor of the public. 
Injunction, in Chatham Superior Court. Detidios by Judge 
H. R. Jackson, February 20, 1850. 
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McLeod and others vs. Burroughs. 


This was a bill filed by R. H. McLeod and others, as trustees, 
&c. to restrain the defendants from keeping a ferry on the Great 
Ogeechee River, at a place called Fort Argyle. Upon the com- 
ing in of the answer, a motion was made to dissolve the injunc- 
tion. The following facts will be sufficient for understanding 
the points decided by the Supreme Court : 

In 1806, the Legislature granted to Joseph Hill and his as- 
signees, the right to erect a bridge over the Great Ogeechee River. 
By the 5th section it was provided, that ‘it shall not be lawful 
for any person or persons, at any time or tinfes, to build any 
bridge, or to keep any ferry on the river Great Ogeechee, within 
five miles either above or below the said bridge, which is hereby 
exclusively vested in the said Joseph Hill, his heirs and as- 
signs.” 

In 1835, the Legislature authorized Benjamin Waulden to es- 
tablish a ferry at Fort Argyle, provided it did not interfere with 
the vested rights of others. This ferry was, in a right or air 
line, within five miles from Hill’s Bridge ; but, measured by the 
meandering of the river, it was not within five miles. 

Plaintiffs in error and complainants below contended, that the 
measurement should be by a right line. Defendant contended, 
that the measurement should be by the meandering of the 
stream, and that the uninterrupted use of the ferry for fifteen 
years gave a right by prescription, and that complainants’ rights, 
if any, were barred by lapse of time. 

The Judge below dissolved the injunction, sustaining the de- 
fendants on both the grounds taken. 

This decision is assigned as erroneous. 





FLemine and Law, for plaintiffs. in error. 
Marsu and Bartow, for defendant. 


By the Court—Niszer, J. delivering the opinion. 


The construction which we feel constrained to give to the 
charter under which the complainants claim, to wit: the Act of 
1806, as to the mode of measuring the distance, will control this 
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cause. According to that mode of measurement, the defend- 
ant’s ferry and proposed bridge at Fort Argyle, are not within the 
prohibited limits: this is conceded. Being conceded, the com- 
plainants can, on no account, be entitled to the injunction. _We 
are consequently relieved from the necessity of considering those 
other interesting questions brought to our notice in the assign- 
ment, and discussed with such affluence of learning, and labor 
of research on both sides. The fifth section of the Act of 1806 
provides, “ that it shall not be lawful fer any person or persons, at 
any time or times, to build any bridge, or keep any ferry on the 
river Great Ogeechee, within five miles, either above or below 
the said bridge, which is hereby exclusively vested in the said 
Joseph Hill, his heirs and assigns.” The complainants, who 
claim under Joseph Hill, aver in their bill that the defendants 
keep a ferry, and propose to erect a bridge on the Great Ogee- 
chee, at Fort Argyle, within five miles of their. bridge, erected 
under the grant to Hill, and ask aninjunction. The controversy 
is this: shall the distance of five miles be measured in. a right 
line from the bridge of the complainants to the ferry of the de- 
fendants, at Fort Argyle, or shall the line of measurement pur- 
sue the meanderings of the river? 

[1.] In 1841, and long after the erection of the complainant’s 
bridge under the Act of 1806, the Legislature passed a law in 
which it is declared, generally, that where exclusive privileges 
have been granted within prescribed distances on rivers, such 
distances shall be measured on the stream; and this Act is in- 
voked by the defendants, as authoritatively settling the mode of 
measurement in this case. The Act of 1841 is a declaratory 
Act. The charter to Hill was accepted, and his bridge built un- 
der its protection before the Act of 1841. The rights of the com- 
plainants, whatever they may be under that charter, had vested 
before the Legislature had declared its meaning ; that is, before 
they had enacted what should be the mode of measurement of 
distance in all such eases. It was insisted in the argument, that 
before a judicial construction has been given to a law, the Le- 
gislature may declare its meaning. This may be true, as ap- 
plicable to a general law, where no individual rights. have al- 
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ready vested under it. It is not retroactive, because no one is 
affected by it. It becomes a new rule, and, like any other law, 
is obligatory upon the Courts and the people. . It is not my pur- 
pose to say, that in no case can the Legislature rightfully pass a 
retroactive law; nor do I find it necessary to advert to the dis- 
tinctions which obtain upon this subject, further than to refer to 
the rule as settled by this Court in Wilder vs. Lumpkin. In that 
case we hold, that “a legislative exposition of a doubtful law is 
the exercise of a judicial power, and if it interferes with no 
vested rights, impairs the obligation of no contract, and is not 
in conflict with the primary principles of our social compact, it 
is in itself harmless, and may be admitted to retroactive efficiency ; 
butif rights have grown up under even a law of somewhat ambigu- 
ous meaning, then the universal rule of our system—indeed of the 
English system of government, and of other systems which ap- 
proximate to free government—applies. That rule is, the Courts 
declare what the Jaw is, the Legislature declares what the law 
shall.be.” 4 Geo. R. 212. The Act of 1806 is a contract be- 
tween the grantee, Hill, and the Legislature; both parties are 
bound by its stipulations ; what its meaning is, is for the Courts 
to determine. The grantee proceeds to invest under it accord- 
ing to his understanding of its provisions. He does so at the 
peril of a different construction by the Courts; they can only 
act where a case is made. But he is not subject to the peril of 
legislative constructions ; if he were, then charters and grants 
would be but a mockery. Who would accept a charter if it 
was subject at all times to legislative construction; that is to 
say, subject to be impaired by law? No sane man, or half-witted 
set of men. The power to sit in judgment upon his own con- 
tracts by one of the parties, isno where conceded under any sys- 
tem of free government; that would be an enormity at which 
justice revolts. The Legislature cannot impair the obligation of 
its own contracts. In our construction, therefore, of the Act of 
1806, we lay out of view altogether the declaratory Act of 1841. 

[2.] The argument, which it is admitted outside of the court- 
house, is very strong in favor ofthe construction of the 5th 
section of the Act of 1806, claimed by the plaintiffs in error, ‘is 
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drawn from the topography of the river and its banks between 
Hill’s Bridge and Fort Argyle. It was stated in the argument, 
that the Great Ogeechee River, in passing from Fort Argyle to 
Hill’s Bridge, instead of running in a direct. course, makes a 
considerable curve, and that the distance between these two 
points, in a direct line, is less than five miles, whilst the distance, 
if measured on the stream, is about ten miles. It was farther 
stated, that for several miles above Hill’s Bridge—perhaps as much 
as five miles—the river is impracticable for bridge or ferry, in 
consequence of impassable swamps on its southern bank. From 
these facts, it is argued that Hill required no protection from 
competition within five miles measured on the stream; nature 
protected him within that distance, and therefore he asked for 
none. The argument goes farther, and assumes that the topo- 
graphy of the country being known to the Legislature, it is pre- 
sumed that they acted in reference to it, and therefore when they 
gave Hill an exclusive right within five miles, they meant to 
say within five miles measured in a right line. Now, all these 
things may be true, and, if true, make a strong equitable case for 
the complainant. But can we assume that the Legislature acted, 
_ in the grant to Hill, with reference to the peculiar condition of 
this stream? with reference to its meanderings or its marshes? 
Whilst the fact may be as stated, that the course of this stream 
is not direct, and that its southern bank is lined with an impas- 
sable morass, yet it is not apparent to us, and cannot be made so, 
that these things were present to the mind of the Legislature, 
and that they passed the Act of 1806 with reference to them. 
It is true that Courts, in construing a Statute, will sometimes, in 
order to ascertain the mischief which it proposes to remedy, con- 
sider the circumstances which gave rise to it. Perhaps it was 
competent in this case for the Court below, in its construction of 
this Act, to have received evidence to inform its mind as to 
these facts, and thus derive aid in arriving at the intention of the 
Legislature. There is no evidence on the record that it did, and 
no such evidence, as to the topography, comes to us for our aid, if 
indeed the consideration of it, which I do not assert, would, be, 
in this case, legitimate. In interpreting the Act, we therefore ex- 
VoL 1x 28 
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elude the peculiarities of this stream, which I have stated to have 
been recognized in the argument. If the protection sought by 
Mr. Hill had reference to them, he is unfortunate in this, that the 
Legislature has failed to speak in such a way as to enable us to 
determine his rights in accordance with what he desired and ex- 
pected. If it had not such reference, then Mr. Hill was unfor- 
tunate in not asking the prohibition for a greater distance. 
Whilst upon this subject, it is obvious to remark, that if the Le- 
gislature, acting with reference to the topography of the place, 
had intended the measurement of the distance to be in a right 
line, they would have expressed themselves to that effect in the 
Act. They have not so expressed themselves, and hence is de- 
rived an argument against the conclusion that they intended this 
mode of measurement. We are left, then, to construe this Act 
according to the well established and usual rules of interpretation. 

In doing so, the object with the Court is to ascertain the in- 
tention of the Legislature. The inquiry is, what did the Legis- 
lature mean when it declared that it shall not be lawful for any 
person or persons, at any time or times, to build any bridge or 
keep any ferry on the River Great Ogeechee, either above or be- 
low the bridge of the complainant? The meaning of the Legis- 
lature is to be ascertained from the words of the particular clause 
under consideration, taken together with the whole Act. If, 
from these, the meaning is clear, no other rule of construction 
need be resorted to, unless the meaning be also absurd; for no 
construction can be given to a Statute against its plain and ob- 
vious meaning. If the Court can do that, it has the power of 
legislation. But if the meaning be doubtful, if the Statute is 
ambiguous, then resort may be had to the subject matter. In 
remedial Statutes, the old law, the mischief and the remedy are 
to be considered. This is not a remedial Statute. I cannot per- 
ceive that other parts of this Act shed any light upon this section. 
We resort then to the words used by the Legislature in this sec- 
tion, and to the subject matter of the Act. To the subject 
matter, because the words do admit of more than one con- 
struction, although we think the one we have adopted is fairly 
drawn from them, and is most reasoneble. The words of 
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a Statute are to be taken in their ordinary and familiar signifi- 
cation and import. If the Legislature had said it shall not be - 
lawful to build any bridge or keep any ferry within five miles 
of Hill’s Bridge, and no more, it would have been clear that the 
distance was intended to be measured in a right line, and that 
any bridge or any ferry upon any stream or ravine within five 
miles, so measured, would be prohibited. But it has not said this, 
and no more. Or if it had said it shall not be lawful to build 
any bridge or keep any ferry on the Great Ogeechee Rwer, within 
five miles of Hill’s Bridge, such a meaning would be perhaps the 
fairest. But, although they have said this, they have also said 
more ; they have said that it shall not be lawful to build any 
bridge or keep any ferry onthe Great Ogeechee River, within five 
miles, either above or below Hill’s Bridge. Now, the object of 
this language is to give to the grantee protection against compe- 
tion within five miles. The competition guarded against is from 
any bridge or ferry on the river, to be kept or built within five 
miles above or below Hill’s Bridge. Collectively, the several 
phrases in this clause—in the apprehension of a plain man, and 
taken in their ordinary and familiar signification and import— 
would convey the idea that the Legislature, where it speaks of 
distance in the use of the words, within five miles, meant dis- 
tance on the stream above or below Hill’s Bridge. The words, 
within five miles, the common mind would understand to be 
qualified by the words, on the Great Ogeechee River and above or 
below. The subject matter of this clause is in aid of such an 
understanding. Whatis that? It is a monopoly to Hill of the 
bridge and toll privilege on the Great Ogeechee River. That 
monopoly it was the purpose of the Legislature to grant, and 
when it undertakes to define the limits within which it shall be 
wounded, it must be considered as using words in reference to 
the subject matter—that is, in reference to this bridge and toll 
privilege, not generally, but on this particular river. The in- 
ference is, that these words of distance refer to the stream. Hav- 
ing first spoken of a bridge or ferry on the river, the natural 
meaning of above and below, would seem to be above and below 
in the course of that river; otherwise, the meaning of those 
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words is indefinite. If above and below be not on the line of the 
river, where is above, and where below? ‘The ordinary meaning 
of these words, used in such connection, is not that of location 
it cannot be here, because, in other words, in this section the 
location of the prohibited bridge and ferry is fixed—but that of 
eourse or direction. ‘To my mind, they afford a satisfactory clue 
to the meaning of the Legislature. The construction which the 
plaintiffs contend for involves them in a very serious dilemma. 
They argue that any bridge at any point on the stream, within 
five miles of Hill’s Bridge, measured in a right line, is prohibit- 
ed. By this reasoning, a bridge at Fort Argyle is prohibited ; 
but a bridge within the curve of the stream below Fort Argyle, 
and not within five miles of Hill’s Bridge, is not prohibited. 
Suppose this last named bridge were built, what good would 
protection at Fort Argyle do them? This proves that their 
own construction is not equal to the necessities of their case. 
The only construction which would afford them entire protection 
would be, that any bridge or ferry on the stream, ona line drawn 
perpendicular to its general course, and which line runs within 
five miles above or below Hill’s Bridge, is prohibited. But the 
law will not admit this construction, and the plaintiffs must be 
content with such as it does admit. Suppose that, in truth, the 
Ogeechee River, instead of curving, ran with only slight devia- 
tions from a direct course, and there were no impassable swamps 
on its bank, would there then be any doubt about the construc- 
tion of this Act? J think not. This proves that the doubt now 
does not so much grow out of the Act itself, as out of the to- 
pography of the place. I do not consider that the subject mat- 
ter of the Act aids the plaintiff’s view of the 5th section. The 
subject matter of the whole Act may be stated to be the bridge and 
toll privilege to Hill, and the public benefit which would result 
from the erection of a convenient bridge by him. The object 
of the Legislature, in granting the exclusive privilege to Hill, 
within five miles, was clearly, by prohibiting other bridges and 
ferries within that distance, to constrain the travel approaching 
the river on both sides to cross at his bridge. Our construction, 
it is true, reduces the privilege of the plaintiffs below what it is: 
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by their construction. But what then? We do not annul the 
Act—we give effect to it. We do not thwart the intent and ob- 
ject of the Act. The travel is still restrained from crossing this 
river at any point within the prohibited distance. We declare, 
as we understand it, the mind of the Legislature as to the extent 
that they intended to place constraint upon the travelling public, 
for the benefit of Mr. Hill. He has his bond. If he failed to. 
ask, or asking, the Legislature failed to give him sufficient pro- 
tection, I repeat, it is his fault or his misfortune. In consider- 
ing the words of this Act, usage is to be regarded, for the jus et 
norma loquendi is governed by usage. Sinith’s Commentaries, 
§513. 4 Reps. 47. According to usage, when we speak of dis-- 
tance from one place to another, we are understood to mean 
distance measured on the usual line of travel, that is, on the line 
of the road between the places. If we speak of distance from 
the earth to a fixed star, (to use the illustration of his honor be- 
low,) we are understood to mean distance measured in a right: 
line, because that understanding is according to the use of such: 
words among astronomers. So, when we speak of a bridge on 
a stream within five miles either above or below another bridge,. 
I think we would be understood, according to the common use 
of such phraseology, to mean within five miles on the stream. 
[3.] There is one other rule of construction applicable to this. 
case. It is this: grants of exclusive privileges toa corporation, 
or an individual, are to be strictly construed. ‘The grantee takes 
nothing by implication, and the rule has been settled to extend 
thus far, to wit: that any ambiguity in the terms of a contract 
between an individual or corporation and the public, in which 
exclusive privileges are granted, must operate in favor of the 
public and against the individual or the corporation. This 
rule has been settled in this Court. 1. Kelly, 533. 3 Kelly, 41. 
Settled in England to the full extent that I have stated it. In 
the case of the Proprietors of the Stone Bridge Canal Company vs. 
Wheely et al. the Court say, “the canal having been made un- 
der an Act of Parliament, the rights of the plaintiffs are entirely 
derived from that Act.. This, like many other cases, is a bargain 
between a company of adventurers and the public, the terms of 
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which are expressed in the Statute, and the rule of construction, 
in all such cases, is fully established to be this: that any ambi- 
guity, in the terms of the contract, must operate against the ad- 
venturers and in favor of the public, and the plaintiffs can claim 
nothing that is not clearly given them in the Act.” 2 Barn. & 
Adol. 793. 11 Peters, 544°5’6. 6 Ibid, 728. 3 Ibid, 289. 
4 Ibid, 168 and 514. 2 Cow. 420. 2 Mass. 146. Eng. C. L. 
R. vol. 40, pp. 298 to 319. 42 Ibid, 496. 2 Scott N. R. 228, 
per Coleman, J. Ibid, 226. 11 East.685. S. C. 3 Scott V. R. 
803, per Maul, J. 6 Ibid, 831. 1 My. & K.165. 4M.& W. 
482. Smith’s Com. §504. 

The grant to Hill of the privilege of building a bridge over 
the Ogeechee River, with a right to charge toll, is not, I admit, a 
monopoly, because, to erect a bridge and charge toll is not a 
common right which belongs to all the citizens of the State. It 
is a right which can only be enjoyed under a grant from the Le- 
gislature. But when this right is granted, and with it is coupled 
an exclusive privilege within a prescribed distance, it becomes 
in the nature. of a monopoly. For so long as it is exercised in 
accordance with the charter, the Legislature cannot revoke it ; 
and the right of the citizen, common to all to ask for and receive 
such a grant from the Legislature, is precluded. Not only so, 
but the prohibition against other bridges within the prescribed 
distance operates as a restraint upon the right of the citizen, 
which is common to all, to pass the stream, in pursuit of busi- 
ness or pleasure, at any point most convenient to him. The ex- 
clusive privilege is in derogation of this common right, and the 
Act which confers it must be strictly construed. It may be ad- 
mitted that, in the case before us, the derogation from this 
common right would be but to a very limited extent. Admitting 
the construction of the plaintiffs, the inconvenience which would 
result to the public would be small; perhaps, too, it would be 
fully compensated by the advantages of the complainant’s bridge. 
Still, the principle upon which the strict construction rule is 
founded applies. To see the operation of the plaintiffs con- 
struction, suppose that the Tennessee River, which, rising in 
Virginia, runs southwestwardly across the State of Tennessee, and, 











SAVANNAH, JANUARY TERM, 1851. 293 
Wylly and others vs. Collins & Co. 








after making a prodigious curve, turns its course northward, and 
again crosses that State, was altogether withinthe jurisdiction of 
Tennessee, and the Legislature of that State should grant to a 
citizen the right to erect a bridge over it at the commencement 
of the curve on the east, with a prohibition, precisely as in this 
case, against bridges or ferries within a prescribed distance 
above or below it; and suppose that the prescribed distance 
should embrace the nearest point of the curve on the west, a 
bridge or ferry there, by the plaintiffs’ construction, would be 
prohibited. What, in that event, would not be the inconven- 
ience to the people of Tennessee living in the region of this 
western point, and within and outside of the great bend of the 
stream? In that case, what rule of measurement would apply? 
What would be considered the intention of the Legislature of 
that State? The public would be largely interested in the char- 
ter to the citizen, and the necessity of a construction favorable 
to the public, where the terms of the contract are doubtful, would 
be apparent. The case in this record is the case supposed upon 
a diminutive scale. 
Let the judgment be affirmed. 


No. 46.—ALExanDER W. Wytty e¢ al. plaintiffs in error, vs. S. 
Z. Coriuins & Co. defendants in error. 


[1.] Trust estates are liable to pay out of their income for goods or services 
furnished or rendered, and such as are necessary and proper. 

[2.] A creditor is not bound to ascertain whether the trustee is or is not in 
arrears to the trust estate. 

[3.] The rule in South Carolina, which denies relief to creditors, where 
the executor or other trustee isin arrears to the trust estate, ought not to be 
adopted in this State, where no returns are made by trustees, other than ex- 
ecutors, administrators and guardians, of their receipts and disbursements. 


[4.] Future income may be applied to past indebtedness. 
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[5.] A wife and children, who have separate property settled upon them, are 
not bound to support the husband and father; though, owing to his insolv- 
ency, they may be bound to support themselves. 

[6.] A married woman isa feme sole, as to her separate estate, unless controlled 
by the settlement; and if so restricted, she is a feme sole sub modo only, and 
the mode of disposition prescribed in the instrument must be followed. 

[7.] The doctrine of the Bidle and of the Common Law, that husband and wife 
are one, superseded by the introduction of a new principle from the Civil 
Law, that they are distinct persons, with distinct property, and distinct 
powers over it. 

_ [8.] The registry of the deed of settlement, accompanied by the management 
of the trust property by the husband, is, as to third persons, evidence of his 
agency for the trust property. 

{9.] Although the husband, as such, has no right to control the separate estate 
of his wife, yet, he may, like any other person, do a ministerial act, such as 
purchasing goods for the trust estate. 

[10.] Taking the note of the manager of the trust estate, in settlement of the ac- 
count for goods debited to the manager, individually, but which wentto the 
use of the cestut que trusts, does not relieve the trust estate from liability to 
pay out of its income, where it does not appear that exclusive credit was 
given to the agent. 

[11.] One simple contract doesnot merge or extinguish another. 

{12.] A bill, acceptance or promissory note, either of the debtor or a third 
person, is nota payment or extinguishment of a debt, unless accepted as 
such. 


[{13.] The circumstance of the note or bill being given by an agent of the 
principal debtor, cannot vary the question. 

[14.] If the written promise of the priucipal debtor does not discharge the 
debt—a fortiori—the note of the agent can have no higher efficacy. 

[15.] Although the Statute of Limitations applies to constructive trusts, yet it 
is not available where the legal remedy against the agent has not been bar- 
red. The Statute does not begin to run in favor of the trust estate, until a 
return of nudla bona against the agent or his insolvency be legally ascertain- 
ed. The practice of exhausting the legal remedy against such agent, be- 
fore proceeding in Equity against the trust estate, is in furtherance of jus- 
tice. 


In Equity, in McIntosh Superior Court, April Term, 1850. 
Tried before Judge H. R. Jackson. 


The following statement of facts in this cause was agreed up- 
on by counsel for both parties : 
Thomas Spalding; on the first day of January, 1833, executed 
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a deed to certain persons, conveying two tracts of land and 
seventy negroes, to be held in trust “for the sole and separate 
use and benefit of his daughter, Elizabeth Wylly, during her life, 
and after her death,” to her children. The deed alleged, that 
it was made for the purpose of providing for the maintenance 
of Mrs. W. and the education of her children. The trustees 
were authorized to give the management of the property to 
whomsoever, in their discretion, they thought best qualified. 
The deed was recorded in the County of McIntosh, (where all 
the parties thereto, the grantor, cestui que trusts, trustees and the 
complainants below then resided, and still reside.) William 
Cook and Charles Spalding, two of the trustees, accepted the 
trust, but never made any appointment of a manager, nor au- 
thorized any one to contract debts upon its authority. The 
trustees never intermeddled with the trust property—the same 
having been delivered by the grantor to the said cestui que trusts. 
Alexander W. Wylly, the husband and father, planted the land 
with the trust slaves, sold the crops, and received all the rents, 
issues and profits of said trust estate and the proceeds of the 
crops, from the time the deed was made until this suit was 
brought. Wylly contracted a debt-with defendants in error 
(complainants below) for various articles, furnished in 1840 and 
1841, charged in an exhibit to the bill. The account was 
charged on the books of complainants to Wylly individually—he 
not professing to act as agent or manager of the trust estate. 
The articles sold were used by Wylly and his family, (the cestui 
que trusts,) and partly by the trust slaves, and for the use of the 
plantation. Wylly promised complainants to pay for these ar- 
ticles out of the crops which he should thereafter make. On 
21st January, 1841, Wylly gave to complainants his individual ne- 
gotiable note in settlement of said account, and complainant 
- gave him a receipt for the account; upon which note, judgment 
has been recovered against him, individually, at December Term, 
1842, and a ji. fa. issued and returned, with an entry of nulla 
bona. In May, 1844, Wylly sold complainants a carriage for 
$165, most of which was to be credited on this debt. No no- 
tice was given to the trustees of this debt, or of the intention of 


VoL 1x 29 
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looking to the trust estate, until complainants filed a bill in Octo- 
ber, 1848, seeking to subject the trust property. It was agreed 
that there were various other suits pending, of the same char- 
acter, against the trustees ; also, that Wylly was utterly insolv- 
ent. 

The Jury found a special verdict, finding the above facts, and 
submitting the questions of law arising therefrom to the Court. 

After argument heard, the Court held, that the complainants 
were entitled to recover, upon the facts found. To this decision, 
error has been assigned in this— 

1st. That His Honor erred in deciding that the trust estate had 
ever, under the circumstances of the case, been liable to the 
demands of complainants. 

2d. That His Honor erred in deciding that the complainants 
had not discharged the trust estate by debiting Alexander W. 
Wylly, individually, and by subsequently taking his individual 
note, giving a receipt in settlement, and suing upon said note. 

3d. That he erred in deciding that the claim was not barred 
by the Statute of Limitations. 


Law and Cuartton, for plaintiffs in error. 


Points made by plaintiffs in error— 

1. The trust estate sought to be charged, was never, under 
the circumstances of the case, liable to complainants, the de- 
fendants in error. 

The credit was given to A. W. Wylly exclusively—he alone was 
to be liable—all the facts of the case shew this. Even if he had 
been trustee, he could not bind the trustestate. Story on Agency, 
§280. Story on Notes, §63. 1 Bailey’s Equity, 159 to 162. 

In Equity, an exception prevails—but three things must com- 
bine to create this equitable exception. 1. The necessity of the 
debt to the trust estate. 2. The indebtedness of the trust estate 
to the trustee. 3. The insolvency of the trustee. Where these 
combine, the creditor is subrogated to the rights of the trustee. 
Bailey’s Eq. 162 to 164. Ibid, 290. Ibid, 317, 318. 1 Rich 
ardson’s Eq. 263, °4. 2 Strobhart’s Eq. Rep. 235, ’6.: See, also, 
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1 Hills Ch. Rep. 228, 231, 232, 233, 235, ’6, 240, as to right 
of husband to bind. 

2. If the trust estate was ever liable to defendants in error, it 
has been discharged by the acts of said defendants in error. 
They have made their election, by debiting A. W. Wylly, indi- 
vidually, by taking his note, and by suing him, and by their other 
acts. ‘They are bound by such election. Story on Agency, 
§§279, 288, 291. 17 Eng. Com. Law Rep. 337. 15 East. 62. 
14 Connecticut Rep. 502, 8. 10 Wendell, 271. 1 Bailey, 289. 

3. The Statute of Limitations, or the equitable principle anala- 
gous thereto, has barred this claim against the trust estate. An- 
gel on Limitations, pp. 229, 291, 293. 12 Wheaton’s Rep. 565. 
10 Peters’ Rep. 223. 2 Story’s Eq. Jur. §1520. 1 Sch. & Lef 
413,429. 1 Ball& Beat.156,166. 6 John. Chan. Rep. 291, 2. 
6 Geo. Rep.21. 8 Geo. Rep. 108. 








Harpen & Lawton and Henry & Warp, for defendants in 
error, presented the following propositions on behalf of defend- 
ants in error: 


1st. That trust estates are ordinarily liable for goods, services, 
and supplies furnished them, or which go to their use. 4 Dess. 
19,591. 1 McCord’s Ch, Rep.267. 2.McCord’s Ch. Rep. 105. 
R. M. Charlion’s Rep. 376. 3 Kelly, 383. 2 Story’s Eq. Jur. 
§1400. 

2d. That taking the note of Wylly, (with a receipt given, as 
in this case, calling it a seftlement,) did not relieve the trust estate 
from liability. Story on Promissory Wotes, §§104, 105, 117, 404, 
438. 5 Johns. 68. 8 Johns.389. '7 Hill,128. 2 Richardson, 
241. 6.Ga. Rep.171. Webster’s Dict. (word settle.) 2 Bou- 
vier’s Law Dict. 394. 1 Kelly, 287,288. 3 Kelly,397. 4 Dess. 
19, 591. 

3d. That Mrs. Wylly, the cestwi que trust for life, had the power 
and the right to incumber the profits of the trust estate, and to 
do this through her husband. 1 Kelly, 389. 6 Ga. Rep. 20. 


Stary on Agency, 7, 8. 
4th. That the receipt and use of the goods raised a consid- 
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eration for an implied promise by Mrs. Wylly or her trustees, to 
pay for the goods out of the trust estate, inasmuch as such a 
promise would have been implied, at law, had she been sut juris, 
so as to bind her personally. 14 Johns. 188. 10 Johns. 244, 
and cases cited, with Equity cases referred to above. 

5th. That if Wylly was not the agent of the trust estate, with 
power to bind it, then, on his furnishing it with necessaries, the 
estate became his debtor, and he being insolvent, and being 
the debtor of the defendants in error, and having promised to 
pay them out of the income of the trust estate, they should 
stand in his place and be subrogated to his rights, especially as 
he was not bound, under the circumstances of the case, to sup- 
port his wife and children. 2 Kent’s Com. 190, 191. 9 Vesey, 
286. 14 Vesey, 499. 4 Johns. Ch. Rep. 100, 104, 105. 2 
Barb. Ch. Rep. 375. 1 Maddock’s Rep. 59. Bailey’s Eq. Rep. 
311. 1 Hills Ch. Rep. 234. 

6th. That the record shows that Wylly was a general agent, and 
that exclusive credit was not given to him individually, as he 
promised to pay out of the crops to be made with the trust pro- 
perty, and the defendants in error ought to be paid, especially as 
the trustees did not act. Story on Agency, 115t0118,451. 14 
Vesey, 501. 

7th. That defendants in error are entitled to recover, whether 
Wylly did or did not disclose his agency or make known his 
principal. Story on Agency, 453. 

8th. That under the peculiar circumstances of this case, a 
Court of Equity might well decree that Wylly was, quoad hoc, 
a trustee himself. 2 Story’s Eg. Jur.§1059. Willis on Trustees, 
32, 33, 70. 

9th. That upon general principles of equity, even if it be 
clear that Wylly mismanaged the estate, still defendants in error 
are not responsible for such mismanagement, and if loss is to 
ensue to either party, they should not suffer for having given 
credit to an estate on the promise of a manager, held out to the 
world as such manager, by constructive notice from the registry 
and actual appointment by the grantor. But that the record dis- 
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closes no mismanagement—at least no waste of the income by 
Wylly. 

10th. That neither the Statute of Limitations, nor the rules of 
Courts of Equity in analogy thereto, or for the discouragement 
of laches and stale demands, have any application to this case: 

First. Because, taking the whole joint answer of all the de- 
fendants together, a debt of some sort is admitted, on the re- 
cord, to be due, and the Statute is avoided, as to that debt, by 
the admission itself. 20 Johns. Reps. 576. 

Secondly. Courts of Equity act in obedience to the Statute 
only when they have concurrent jurisdiction with the Courts of Law 
and the legal remedy has run out. 2 Story’s Eg. Jur. §1520. 
Kane vs. Bloodgood, 7 Johns. Ch. 114 to 118. 7 Ga. i 159, 
160. 6 Johns. Ch. Rep. 289. 

In all other cases, (except, perhaps, in some cases of direct 
trusts,) they act either upon their own rule of twenty years, or, 
according to the circumstances of each case, they discourage 
laches within or beyond twenty years, that being the longest pe- 
riod within which they usually give relief. 2 Scho. & Lef. 607, 
630, 631, 632. 15 Peters, 272. 1 Howard, 189. 2 Barbour, 
595. 2 Story’s Eq. Jur. $1520, and note 3. 

Thirdly. The case at bar is one of exclusive Equity jurisdiction. 

Fourthly. The case under consideration is not only that of a 
trust cognizable in Equity, but it is the case of a direct trust. If 
it is the case of a trust at all, the Statute of Limitations has no 
application to it, unless there is a concurrent jurisdiction at law. 
7 Johns. Ch. Rep. 124 to 128. 20 Johns. 583 °4. 7 Ga. Rep. 
160, 161. 

Fifthly. The defendants in error have not been guilty of laches 
in the prosecution of their equitable demand. 


By the Court——Lumpxiy, J. delivering the opinion. 


A bill was filed in the Superior Court of McIntosh County, by 
S. Z. Collins & Co. against Alexander W. Wylly and Elizabeth, his 
wife, William Cook and Charles Spalding, trustees, for the pur- 
pose of subjecting the income of the trust estate of Mrs. Eliza- 
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beth Wylly to the payment of a debt due the complainants for 
articles furnished to the trust estate, and to the cestui que trusts. 
By the deed which gave existence to this estate, the grantor, 
Mr. Thomas Spalding, declared that his sole purpose in convey- 
ing the land and negroes, mentioned in the instrument, was for 
the maintenance of his daughter, Mrs. Wylly, and for the educa- 
tion of her children; the whole property to be for the sole and 
separate use of his daughter during her life, and after her death, 
then for the benefit of such child or children as might be living 
at the time of her decease. He gave to the trustees the nght 
to appoint an agent to manage the property. The bill charges, 
that Alexander W. Wylly was the agent thus appointed. The 
answer admits that the trustees accepted the trust, but never af- 
terwards interfered with the estate. It denies the appointment of 
Wylly, but admits that he, together with his family, the cestut que 
trusts, were in possession of the land and negroes from the Ist of 
January, 1833, when the deed was executed, down to 1848, when 
the bill was filed; that Wylly planted the land with the trust 
slaves, sold the crops and received the whole income during 
this entire period. Wylly contracted this debt with the com- 
plainants, who were merchants. The account was debited on 
the books of the firm to him, individually, and was for articles 
furnished during the year 1840, which the decree finds were 
charged at reasonable rates, and were used and consumed by 
Wylly and his family, and partly by the trust slaves and on the 
plantation. I would remark here, that the wife and children are 
not bound to support the husband and father, though, owing to 
his insolvency, they may be bound to support themselves out of 
the separate property set apart for that purpose. The Court be- 
low offered to the parties to have this point referred, if they 
thought proper, and to strike from the account all the items 
which were used by Wylly, he being alone responsible for them. 
Wylly promised to pay complainants’ debt out of the crops 
which he should thereafter make. In 1841, he gave his individual 
negotiable note to the complainants, in settlement of the account, 
and a receipt was given to him for the same, on settlement. 
Shortly thereafter, suit was instituted on this note, and a judgment 
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rendered in December, 1842, for principal, interest and cost. 
In 1844, the proceeds of a carriage, sold by the defendant to 
the plaintiffs, was credited on the execution, and, in 1848, a re- 
turn of nulla bona was made on the ji. fa. by the Sheriff of 
McIntosh County. 

No notice was given by the creditor to the trustees of the 
debt, or of their intention to hold the trust estate liable, until the 
filing of the bill in October, 1848. It is agreed that there are 
various claims of a similar character outstanding against the 
trust estate, on some of which proceedings have been instituted. 
Wylly is insolvent, and availed himself of the benefit of the 
Honest Debtor’s Act before this bill was filed. 

The bill alleges, that the trust estate, for whose benefit these 
goods were supplied, is ample, from the rents, issues and profits, - 
to support the cestut que trusts, to educate the children and to 
pay the debts; and prays that the surplus only—after the objects 
of the donor’s bounty are fully provided for—may be set apart 
for the satisfaction of complainants’ demand. 

‘Two questions are made by this record for the consideration 
of the Court— 

1st. What were the original rights of the complainants in 
the Court below, as against this trust estate, for the goods which 
they sold and delivered ? 

2d. If these complainants had any rights against the trust es- 
tate, have these rights been lost by any acts of commission or 
omission on their part? 

1. What were the rights of these complainants against this 
trust estate? 

[1.] I take it to be well settled, that a trust estate is liable for 
articles furnished for its benefit, and which are necessary and 
proper for its support—due regard being had to the condition 
and circumstances of the cestui que trusts. 

This principle has been repeatedly adjudicated in South Caro- 
lina. In Carter vs. Everleigh and Wife, (4 Dess. Eq. Rep. 19,) the 
Court of Appeals unanimously held, that where the Ausband, act- 
ing as manager ofa separate trust estate of his wife, purchased 
a sawegin for the use of the trust estate, of which it had the 
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benefit, the trust estate was liable to pay for the saw-gin, although 
the husband gave his own note for the gin, and the vendor, believing 
him the owner of the property, had sued the note and pursued the hus- 
band to insolvency. ‘This is a leading case in the Courts of our 
sister State, and has never been overruled. On the contrary, it 
was cited as law by Chancellor Harper, as late as 1833, in Mag- 
wood & Patterson vs. Johnston and others, 1 Hill’s Ch. Rep. 228. 
It is identical, in every particular, with the case before us. 

In James vs. Magrant, (4 Dess. Eq. Rep. 591,) a factor had fur- 
nished supplies to a trust estate, and the Court, conceiving that the 
trust property had received the benefit, re-affirmed the decision 
in the foregoing case, and held the trust estate bound to make 
compensation ; and that, too, notwithstanding the husband, who 
was insolvent, had given his note for the articles. 

Montgomery vs. Everleigh and others, (1 McCord’s Ch. Rep. 267,) 
was a bill filed to make the trust estate liable for a quantity of corn, 
alleged to have been supplied for the subsistence of the slaves 
of the trust estate. The complainant, who was the indorser of 
the note of hand given for the corn, had been obliged to pay it, 
and this proceeding against the trust estate was for re-imburse- 
ment. Mrs. Ann Everleigh, the cestui que trust for life, had hired 
out the slaves and plantation by the year, at the time the corn 
was bought, to her son Thomas. No notice of that fact, how- 
ever, had been given to the world, or that he was to be looked to 
for supplies furnished the trust estate. It was in proof that 
Thomas Everleigh had no property of his own, and that for a 
number of years he had acted as the general agent of his mother, 
and transacted all the business in relation to the trust estate. 

Chancellor Dessausure, under the circumstances, did not hesi- 
tate to hold the trust estate liable forthe debt. . He said it would 
be a fraud upon the public to protect a trust estate from such a 
demand. He referred to the cases of Carter and Everleigh and 
James and Magrant, where it had been settled that trust estates 
were responsible for debts contracted for their use, and remarked 
that it would be destructive to trust estates if they were not 
so liable, as it would take away all credit when the slaves 
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might be perishing for want of food, or dying for want of medi- 
cal aid. 

Douglas vs. The Executor of Fraser, (2 McCord’s Ch. Rep. 
105,) was that of a debt partly owing by the testator in his life- 
time, and in part contracted by the executor for goods, &c. for 
which the executor had given his own note. The executor was 
insolvent, and the bill was filed against him to subject the estate 
in his hands to the payment of the debt. The Chancellor ruled, 
that the estate was liable, and, upon appeal, the decree was af- 
firmed—Judge JVott observing that the mere circumstance of the 
executor having liquidated the demand, could not exempt the 
estate from the payment of a debt otherwise chargeable upon it. 

In 1832, Dr. Habersham filed his bill against the estate of 
Gen. Jacob Read, to recover for medical services performed for 
negroes belonging to the estate of Gen. Read, on the faith of 
the estate, and at the instance of the executor thereof, who had 
since died insolvent. Our learned brother, Law—now of counsel 
for the plaintiffs in error—the boast of the bar—who then pre- 
sided on the bench of the Eastern Circuit, with such distin- 
guished honor to himself and usefulness to his country, leaving 
on record the deeply engraven impressions of a genius which 
still burns with a pure and bright flame, throwing far and wide 
its benificent beams, to guide and cheer us—examined this doc- 
trine, particularly in reference to this description of trust pro- 
perty, consisting in plantation and negroes, and requiring, as 
necessary to their utility, and even existence, supplies of uten- 
sils, food, clothing and medical attendance, and came to the 
conclusion that, upon principle, as well as the authority of ad- 
judicated cases, these Carolina decisions, which he cites with 
approbation, are perfectly just and equitable, and in accordance 
with sound policy. R. M. Charlton’s Rep. 376. 

[2.] While the general rule, established by these precedents 
seems to be admitted, it is contended that usually the creditor of a 
trustee has no right to resort to the trust estate for the payment 
of his debt, and that a creditor thus dealing has no right to look 
to the trust estate for remuneration, unless the trustee, if he has 
paid the, debt out of his own funds, would be in advance to the 
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trust estate, and would be entitled to be re-imbursed out of it; 
in that event, it is admitted that the creditor may, if the trustee 
is insolvent, be allowed to take his place, and be paid out of the 
estate to the same extent; that the income of the estate is the 
fund for current expenses, and that the money in the hands of 
the trustee is that to which the creditor must look for payment. 
But before he can make the trust estate liable, he must show— 

First. The necessity of the debt for the trust estate. 

Secondly. That the trustee has no funds of the estate in his 
hands, or, as it is otherwise sometimes stated, the indebtedness 
of the trust estate to the trustee ; and, 

Thirdly. The trustee’s insolvency. And, in support of this 
proposition, we are referred to Guerry vs. Capers, 1 Bailey’s Eq. 
Rep. 159. Manigault vs. Deas, Ibid, 283. Henshaw vs. Freer, 
Ibid, 311. 3 Dess. Eq. Rep. 417, 418. 2 Strobhart?s Eq. Rep. 
235, 236. 2 McCord’s Ch. Rep. 58. 

I have endeavored to analyze these cases carefully. Some of 
them do not touch the main question involved in this discussion, 
namely: whether the income of the trust estate may not be 
bound for debts contracted for its benefit? and none of them 
deny directly the affirmative of this proposition. 

But a new principle is attempted to be engrafted on this ancient 
doctrine ; and that is, that where an executor or other trustee 
has received funds of the estate sufficient to pay the debt, and 
has failed to apply them to the purposes of the trust, or is in 
debt to the estate, that the creditor cannot go upon the estate 
for payment. 

‘[3.] But it will be observed that these were all cases of ez- 
ecutors, who are compelled to make annual returns, and whose 
accounts are open to public inspection. In this State, trustees— 
other than executors, administrators and guardians—have not 
been required to make returns of their actings and doings. It 
is impossible, therefore, for creditors, in the exercise of any de- 
gree of diligence, to ascertain the condition of the trust estate, 
or to know whether the disbursements have been made pru- 
dently or extravagantly, or whether the current expenses exceed 
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the current income or not. This constitutes a striking difference 
between the two classes of trustees. 

But if this modern principle is to be understood as maintain- 
ing that, where the trustee, in this class of trusts, is in arrears to 
the trust estate, the creditor who has furnished articles for the 
use and benefit of the trust estate, and which are necessary and 
proper for it, is not entitled to payment, unless the trust estate is 
in debt to the trustee, so that the creditor may be subrogated to 
his rights—equity making that party responsible, at once, on whom 
the burden must ultimately fall, we are compelled to withhold 
from it our assent. We cannot subscribe to the proposition, 
that the equity of the creditor depends upon the fact of whether 
or not the trustee be in advance or in default to the trust estate. 
It rests, we suppose, upon an entirely different principle. Hu- 
manity to trust estates—the necessity of the case—forbid, in our 
judgment, the establishment of such a principle. 

The trustee may be delinquent for thousands for past mis- 
management; that, however, cannot deprive the trust estate of 
things necessary and proper for present subsistence. And sup- 
pose my agent has received and squandered my effects, are 
third persons to suffer on that account? It may constitute a very 
good reason why he should be removed, and a more faithful 
steward substituted in his place, but it cannot justify the with- 
holding payment from the creditor who has fed and clothed me, 
and administered to my wants. It is a sufficient safeguard, that 
the income only of the trust estate can be charged, and that, 
too, for things necessary and proper. Here the excess only of 
the income, after the purposes of the trust have been fulfilled, is 
sought to be subjected. A decree more kind and considerate, 
for the protection of the trust estate, could not have been ren- 
dered. With such a check as this, there are few who would be 
willing to extend credit to trust estates. The careful and pru- 
dent man of business would be reluctant to run such a risk— 
much less involve himself in the onerous and ungracious task of 
sifting thoroughly the state of the accounts between the trustee 
and cestui que trust before he can venture to give credit. All 
this would be troublesome enough where annual returns are 
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made. In the absence of such means of information, I am at 2 
loss to conjecture how such an examination could be possible. ~ 

[4.] But if I do not misapprehend the argument, it goes fur- 
ther still, and maintains that the trustee should pay as he buys. 
This position we believe to be wholly untenable. It is conceded 
that the creditor must look to the income, and that the mcome 
cannot be anticipated so as ultimately to encroach upon the cap- 
ital. But we cannot admit that the creditor is restricted, for 
payment, to the income of the year during which the supplies 
were furnished. Flood and drought—excess of rain or want 
of it—and a thousand casualties might occur to reduce the in- 
come of any given year far below their most moderate expecta- 
tions. In such a case, must the estate suffer, or the creditor be 
compelled to lose his money? And suppose that, under just 
such circumstances, the trustee, mstead of economizing, should 
waste the income by lavishing it on luxuries or superfluities, is 
the merchant, mechanic and physician to go unpaid, who have 
contributed their goods, or work and labor, or skill to support 
and sustain the cestui que trust and trust property? 

It is argued that the consequences would be monstrous, if the 
husband were to be permitted to charge, by his contracts, the 
separate estate of the wife. 

[5.] A husband, if he is able, is bound to maintain his wife 
and children, notwithstanding they may: have separate property ; 
here he lacks the ability. Had Wylly lived, at the time this 
debt was contracted, apart from his wife, or had the trustees re- 
ceived notice from the wife, mterdicting any application by the 
husband of the trust funds, or had the trustees given to the trust 
estate their personal supervision, or employed any other agent 
than the husband as manager, the case would have been different. 
Alston vs. Aston, 1 Ves. 267. Riders vs. Lewis, 1 Atkyns, 269. 
Thrupp vs. Harman, 3 M. & K. 516. 10 Law Jour. N. S. Chanc. 
116. 

What is there in this deed to prevent Mrs. Wylly from dispos- 
ing as she pleased of the income arising from this property, and 
which was for her sole and separate use during her life? 1 Ves. 
518. 14 Ves. 552. If, instead of suffering it to accumulate, she 
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preferred to employ it in a more expensive way of living, is there 
any law or authority to forbid it? And would it not be presumed, 
even if the fact had not been found, that these disbursements 
made by the husband were by the direction and consent of the 
wife. 2 P. Wms. 82. 4 Bro. C. C. 326. 8 Bligh, N. P. 224, 
246. S.C. 4 Sim. 588. 2 Cl. & Fin. 665. 

[6.] But I will not stop to consider the status of a feme covert 
in respect to her separate estate. Whatever may have been the 
Common Law rule upon this subject, it is now settled, so far as. . 
authority can settle any point, that, with respect to her separate. 
property, a married woman is to be regarded, in Equity, as a 
Jeme sole. And, in many of the cases, the Courts have gone to 
the extent of holding that, notwithstanding any particular mode of 
disposition be specifically pointed out in the instrument, yet it 
does not preclude her from adopting any other mode, unless 
there are negative words restraining her power to the very mode 
designated. 4 Barbour, 553. 17 Johns. 548. 22 Wend. 528. 
2 Story’s Eq. Jur. §§1397 to 1401. 1 Craig & Phil. 48. 7 
Paige, 14. Ibid, 112. 10 Paige, 346. 11 Page, 475. 

This Court has not felt at liberty to depart from the doctrine 
held by Chanceller Kent, in the case of the Metho. Epis. Church 
vs. Jaques, (3 Johns. Ch. Rep. 77,) namely: that a_feme covert, with 
respect to her separate property, is to be considered as a feme 
sole to the extent only of the power given tu her by the deed of 
settlement ; her power of disposition being not absolute, but sub 
modo, to be exercised according to the mode prescribed in the 
deed or will under which she becomes entitled to the property. 

['7.] By the Common Law and by the Bible, which is the 
foundation of the Common Law, the union of man and wife 
was a junction of persons and fortunes—“ no more twain, but 
one flesh.” But this lmk which bound them in one bond, for 
better and for worse, has been broken, and, in the progress of civ- 
ilization, a new principle has been introduced from the Roman 
Law, viewing husband and wife as distinct persons, with distinct 
property and distinct powers over it. Time will test the propriety 
of this innovation. 3 Dess. 417. 

[8.] But I pass on, remarking that it is not pretended that 
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Wylly acted in this case in the character of husband merely, but 
in the capacity of agent for the trustees. By the deed, they 
were authorized to appoint some fit and proper person to manage 
the property and make it productive for the objects of the trust. 
Could any one more suitable have been selected than the hus- 
band and father of the cestui que trusts? We have endeavored 
to show, upon general principles of equity, that even if Wylly 
had mismanaged the estate, the defendants in error are not re- 
sponsible for it; and that if loss must ensue to one of the par- 
ties, that they should not suffer for having given credit to this 
authorized agent. But the record really discloses no misman- 
agement, at least no waste of the income by Wylly. His in- 
solvency does not prove it, neither does the fact that there are 
outstanding debts unpaid and menacing the trust estate. All 
this may have been the result of misfortune, or of circumstances 
beyond his control. 

[9.] That these creditors had a right to trade and treat with Wylly 
as agent, we think abundantly shown by the testimony. True, the 
trustees may not have intended to depute to him express authority ; 
but the question is not what power they designed to give, but 
what power third persons who dealt with him had a right to in- 
fer he possessed? Strangers can only look to the acts of the 
parties, and not to any private understanding that may exist be- 
tween them ; and if a person permit another to assume the ap- 
parent right of disposing of property in the ordinary course of 
business, it must be presumed that the apparent authority is the 
real authority. When the principal has been informed of what 
has been done, he must dissent and give notice.of it within a rea- 
sonable time, and if he does not, his assent and ratification will 


-be presumed. Dunlap’s Paley, 172, note. 2 Kent’s Comm. 616. 


1 Liv. Pr. and Ag. 396. Benedict vs. Smith, 10 Paige, 127. 

Could the authority, assumed and exercised for fifteen years 
over this trust estate by Wylly, have escaped the notice of the 
trustees, residing as they did in the same County? Yet they 
never, during all that time, complained or repudiated his acts. 
Third persons had a right to infer that they assented to, and 
would ratify his purchases for the trust estate. 
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2. This brings us to the consideration of the second question 
presented for the decision of une Court. If the complainants in 
the bill had a right to proceed against the trust estate, have their 
rights been lost by any acts of commission or omission on their 
part? It is argued, on the other side, that they have been lost, 
both by acts of commission and omission— 

Ist. By having given credit to Alexander W. Wylly, and then 
taking his note for the account. 

2d. They are barred by the Statute of Limitations. 

We will examine each of these two grounds of defence. 

[10.] 1st. Did the fact that the goods were charged to Wylly, 
and his note taken for the same, discharge the trust estate from 
all liability ? 

If an agent buy in his own name, without disclosing his prin- 
cipal, and the seller subsequently discover that the purchase was, 
in fact, made for another, he may, at his choice, look for pay- 
ment either to the agent or the principal—and that too, notwith- 
standing the title has been made to the agent, and he debited 
with the account—to the agent upon his personal contract—to 
the principal upon the contract of his agent. On the other hand, 
if, at the time of the sale, the seller knows not only the person, 
who is nominally dealing with him, is not principal, but agent, 
and also knows who the principal really is, and notwithstanding 
all the knowledge, chooses to make the agent his debtor—deal- 
ing with him and him alone—the seller must be taken to have 
abandoned his recourse against the principal, and cannot after- 
wards, upon the failure of the agent, turn round and charge the 
principal, having once made his election at the time when he had 
the power of choosing between the one and the other. WVelson 
vs. Powell, 3 Dougl. 410, and note by Mr. Roscoe, the editor, ibid. 
Alddison vs. Sandaxqui, 4 Taunt. 574. Patterson vs. Sandarqui, 
15 East. 62. Thomson vs. Davenport, 9 B. & C.'78. Freeman 
vs. Andrews, 4 Wash. C. C. Rep. 567. 

An election deliberately made, with knowledge of facts and 
absence of fraud, is conclusive; and the party who has once 
elected, can claim no right to make a second choice, and there 
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is no difference in this respect between the rules pursued by 
Courts of Law and Equity. Dunlap’s Paley, 249, note. 

Does the evidence in this case establish such an election on 
the part of the creditor to look alone to Alexander W. Wylly for 
payment, as to preclude him from going against the trust estate ? 
We have seen that the bare circumstance of having charged the 
goods to him on his books, does not constitute such an election ; 
neither does the taking of the note in liquidation of the account. 

[11.] One simple contract does not merge or extinguish an- 
other. 11 Mass. Rep. 359, 361. A check at two months, given 
for goods sold, was held to be no payment—it never having 
been accepted. 1 Esp. Rep. 5. 2 Bos. & Pull. 518, 524. A 
promissory note no bar to an action upon a simple contract. 1 
Burr.9. 1 Bla. Rep.65. Unless the defendant agreed to take 
the note in payment and run the risk, it is no payment. 7 T. 
Rep. 64,66. Ch. Justice Marshall, in Shehe vs. Mandeville, said, 
it is not denied that a note, without a special contract, would not, 
of itself, discharge the original cause of action—it is otherwise 
by the agreement of the parties. 6 Cranch, 253, 264. 

[12.] Indeed, the general rule is now well settled, that a note, 
bill, acceptance or promissory note, either of the debtor or of a 
third person, is no payment or extinguishment of the original de- 
mand, unless it is expressly agreed to receive it as payment. 
Porter vs. Talcott, 1 Cowen, 359, 383. Harris vs. Johnston, 3 
Cranch, 318. Tobey vs. Barber, 5 Johns. Rep. 68. Schemer- 
horn vs. Lonies, 7 Johns. Rep. 311. Johnson vs. Weed, 9 Johns. 
. Rep. 309. Muldon vs. Whitlock, 1 Cowen, 290. Porter vs. Tal- 
cott, Ibid. 359. Whitbeck vs. Van Ness, 11 Johns. Rep. 409. 
Carlies vs. Cummins, 6 Cowen, 181. Van Ostrand vs. Reed, 1 
Wend. 424. Watrous, ex’r, vs. McLaren, 19 Wend. 567. Brown 
vs. Jackson, 1 Wash. C. C. Rep. 516. Parker vs. The United 
States, Peters’ C. C. Rep. 462. The United States vs. Lymen, 1 
Mason, 482. Hays vs. Stone,'7 Hill, 128. Hughs vs. Wheeler, 
8 Cowen, '77. Frishie vs. Larnea,21 Wend. 450. Cole vs. Sack- 
ett, 1 Hill,516. James vs. Williams, 13 Mees. & Wels. 828. 

[13.] The circumstance, that the note or bill was given by the 
agent of the principal debtor, cannot vary the question. 1 Liv. 
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Pr. and Ag. 207. Dunlap’s Paley, 247, note 3. If the vendor, 
on a sale made to an agent, take the promissory note of the 
agent for the amount of the purchase, on failure of payment by 
the agent, the principal would be equally liable to an action by — 
the vendor, founded upon the original consideration, as if the “ 
note had been given by the principal himself. Ibid. 

[14.] If neither the written promise of the debtor nor the 
promissory note of a third person be deemed payment, so as to 
extiguish the debt, and confine the creditor to his remedy under 
the written instrument, unless accepted as such at the time of the 
sale—a /fortiori—the note of the agent can have no higher effi- 
cacy to discharge the principal, than if made by the principal 
himself. Ibid. See, also, authorities cited on the main propo- 
sition. In the absence of all proof, then, as to whether or not 
the complainants intended to exonerate the defendants, the pre- 
sumption would be that they did not. To screen the trust es- 
tate, it should have been shown that Wylly’s note was taken as 
payment, and that the creditor agreed to run the risk of its col- 
lection. ) 

But so far from having elected to look alone to the agent, 
there is some evidence directly the other way. I do not refer to 
the notorious insolvency of Wylly, but to the promise which he 
made, that he would pay for the articles bought out of the crops 
made by the trust property. The credit was given to Wylly, it 
would seem, on the pledge and faith of the trust estate. But 
the election of the agent must be to the exclusion of the prin- 
cipal, or the doctrine, on which this portion of the argument rests, 
does not apply. The creditor, as he should have done—I do not 
say he was bound to do it—has looked, in the first instance, to 
Wylly, and, having prosecuted him to insolvency, he now comes 
into Equity and seeks to make the principal liable to the extent 
merely of subjecting the surplus income, after defraying the ne- 
cessary expenses of the family, to the payment of his debt. 
Is not this reasonable? Is it not right? Ifthe debt be honest, 
and the debtor able, of his abundance, and without defeating the 
ulterior objects of the trust, to pay, should Chancery not com- 
pel it? Suppose the income of past years was wasted, is that 
voL 1x 31 
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any answer why the income of future years should not be thus 
applied? Where one of two innocent persons must suffer by 
the misconduct of a third, that party should suffer, who, by his 
own acts and conduct, has enabled such third person, by giving 
him credit, to perpetrate a fraud or practise an imposition upon 
the other party. And although the principal puts funds in the 
hands of his agent, yet, if he pay not the creditor, the principal 
must stand liable. This is the highest equity—the highest mo- 
rality. Speering vs. Degrave, 2 Vern. 643. Kymar vs. Swer- 
cropp, 1 Campb. 109. 

[15.] 2d. The last ground taken by counsel is, that the claim 
is barred by the Statute of Limitations. 

The claims which are barred in Equity, are only such as the 
party coming into a Court of Equity had also a right at Common 
Law. ‘The Statute never applies to a purely equitable claim 
where there is no remedy at Common Law. In such cases the 
Courts will not allow the Statute to be avoided by a change of 
the forum. A claim, for instance, against the trust estate of a 
married woman, being purely equitable, is never barred by the 
Statute. 2 Dan. Ch. Pr.'732. 2 P. Wms. 144. 7 Johns. Ch. 
Rep. 116. 

In Bond vs. Hopkins, (1 Sch. & Lef:428,) Lord Redesdale said, 
“ The Statute of Limitations does not apply, in terms, to pro- 
ceedings in Courts of Equity. It applies to particular actions at 
Common Law, and limits the time within which they shall be 


‘brought, according to the nature of these actions; but it does 


not say there shall be no recovery in any other mode of proceed- 
ing. Nothing is better established in Courts of Equity, than 
that where a title exists in conscience, though there be none at 
Law, relief should, though in a different mode, be given in Equi- 
ty. But it is said that the bar, arising from lapse of time, ought 
not to be removed. Why not as well asa satisfied term, if used 
against conscience? But it is contended that the bar, arising 
from the Statute of Limitations, ought not tobe removed, be- 
cause the enactment of the Statute is positive. The answer is, 
the positive enactment has nothing to do with the case. The 
question is, not whether it shall operate in acase, provided for 
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by the positive enactment of the Statute, but whether it shall 
operate in a case not provided for by the words of the Act, and 
to which the Act can only apply, so far as it governs decisions 
in the Courts of Equity—that is, whether it shall prevent a Court 
of Equity from doing justice, according to good conscience, 
where the equitable title is not barred by the lapse of time, al- 
though the legal title is so barred.” 

In regard to equitable titles, Courts of Equity are to be con- 
sidered as affected only by analogy to the Statute of Limitations. 
If the party be guilty of such laches in pursuing his equitable 
title as would bar him—if his title was solely at Law—he shall be 
barred in Equity ; but that is all the operation it has or ought to 
have in proceedings in Equity. Per Dunkin, Chancellor, in Smith 
vs. Smith, 1 McMullan’s Eq. Rep. 126. 

Now, the statutory bar in this case had not attached at law, as 
between the original parties. Wylly gave his note in settlement 
of the store account in January, 1841. The judgment was ob- 
tained against him in December, 1842. A partial payment was 
made by the defendant in 1844, and a return of “no property” 
was indorsed on the execution in 1848, within less than seven 
years of the date of the judgment. The Statute of Limitations 
being admitted in a Court of Equity, by analogy only, and the 
Common Law right against Wylly never having been lost from 
the creation of the debt to the filing of the bill, and Wylly be- 
ing the agent only of the trustees and cestui que trusts, would it 
not be singular to hold, that the creditor had lost his equitable 
rights against the trust estate? But, to our minds, the most 
satisfactory answer to be made to the Statute of Limitations is, 
that it never commenced running against the equitable claim, 
which the complainants in the Court below had against this trust 
estate, until their legal remedy against Alexander W. Wylly had 
been exhausted, and had proved ineffectual for the recovery of 
their debt. 

The course pursued in this case, was that which was followed 
in ali the precedents which have been cited. It is the most advan- 
tageous and just to the trust estate. The process of law has 
been exhausted to obtain redress of the parties primarily liable ; 
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and we are inclined to think that, ordinarily, a Court of Equity 
should not take cognizance of a cause of this sort, until the 
right of the creditor, and the insolvency of the debtor, have 
been first ascertained in this way. Certainly, in all cases, it is 
the most satisfactory mode, and in some, perhaps, the only way 
in which these facts could be fully established. 1 Bailey, 311. 

At any rate, equity will acquit this creditor of being guilty of 
such laches as will deprive him of the relief which he seeks. 

We are accordingly of the opinion, that the menits of this case,. 
upon the law, are with the defendants im error. I cannot dis- 
miss it, however, without acknowledging my indebtedness to all 
the counsel concerned, for the masterly manner in which it has 
been argued, and my particular obligations to my brother Ward, 
for his model brief, which has been of essential service to me 
in preparing this opinion for publication, after an interval of more 
than two months since its delivery. 





No. 47.—Cuaxtes F. Preston, plaintiff in error, vs. Witt1am H.- 
Cuark, defendant in error. 


[1.] When a judgment has been rendered by a Court having jurisdiction of the 
subject matter, and the party against whom it was rendered, such judgment 
is not void, although the Court rendering it may have erred as to the law, 
there being no appeal therefrom on account of such error in law, or other 
irregularity in obtaining such judgment. 


Assumpsit, &c. in Chatham Superior Court. Tried before 
Judge H. R. Jackson, May Term, 1850. 


This was a suit by W. H. Clark against C. F. Preston upon a 
promissory note for $363 80 ‘To this suit, Preston pleaded a 
total failure of consideration in this—that the note was given in 
consideration of the transfer of a judgment in Camden Inferior 
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Court, against one James W. Preston, which was alleged to be 
void. 

It appeared on the trial, that the judgment transferred was 
rendered in a suit brought by Clark against John H. Dilworth, 
as drawer, and James W. Preston, as acceptor of a bill of ex- 
change, to which suit each entered pleas; that a verdict was: 
found against James W. Preston, and a discontinuance entered 
asto John H. Dilworth, on this verdict. Judgment was entered 
against Preston. 

The defendant below proposed to prove, that on a motion to 
distribute the proceeds of the sale of the property of James W. 
Preston, in Chatham Superior Court, the said judgment, after ar- 
gument heard, was, by the presiding Judge, declared void, and 
not entitled to any participation in the fund—the present plaintiff, 
W. H. Clark, not having been a party to that motion. 

The evidence was excluded by the Court, and this decision 
was excepted to by defendant. 

The Court charged the Jury, that if the judgment was void, 
it would not sustain the plea of total failure of consideration—the 
original cause of action passing under the assignment—and that 
the judgment was not void, but valid. 

To this decision and charge, defendant below excepted. Oth- 
er exceptions were filed, but were not considered or decided by 
the Supreme Court. 


’ Bartow and Wituams, for plaintiff in error. 
Harpen and Lawton, for defendant. 
By the Court—Wanner, J. delivering the opinion. 


[1.] The main question in this cause is, whether the judgment 
rendered against James W. Preston, in Camden Inferior Court, 
was a valid ora void judgment at the time the note sued on was 
executed. Ifit was a void judgment, then there was a total 
failure of the consideration for which the note was given; but if 
1 valid subsistme judgment against James W.Prestan, 
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then the consideration for which the note was given has not 
failed. 

The original suit was instituted by Clark against John H. Dil- 
worth, as the drawer of a bill of exchange, and James W. Pres- 
ton, as the acceptor, according to the provisions of the Act of 
1826. On the trial of the cause, there was a discontinuance, as 
to Dilworth, by the plaintiff, and a verdict was found against 
Preston, on which judgment was entered. The argument for 
the plaintiff in error is, that the discontinuance of the suit, as to 
Dilworth, was also a discontinuance as to Preston—they being 
sued jointly under the Statute ; that the entering up of the judg- 
ment on the verdict found against J. W. Preston alone, necessa- 
rily makes the judgment void, and many authorities have been 
cited to show that the judgment was irregularly rendered by the 
Court. Whether we should have felt it to have been our duty to 
have reversed that judgment for irregularity, had it been before 
us on a writ of error, is not now the question—that judgment 
was rendered by a Court of competent jurisdiction, having juris- 
diction of the party and the subject matter of the suit. In Bost- 
wick vs. Perkins, Hopkins & White, this Court held, that where 
the Court, in which the judgment is rendered, has no jurisdiction 
either of the person or the subject matter of the suit, then the 
whole proceeding is void and a nullity; but where the Court has 
jurisdiction, both of the person and the subject matter of the suit, 
although it may err in its opinion of the law, yet, such judgment 
is conclusive upon the parties to it when there is no appeal. 4 
Georgia Rep. 49. , 

The Inferior Court of Camden County had jurisdiction of the 
subject matter of the suit, and also had jurisdiction of the person 
of James W. Preston, and notwithstanding that Court may have 
erred in its judgment as to the law in rendering a judgment 
against him, after a discontinuance by the plaintiff, as to Dil- 
worth, still there was no appeal from that judgment, and it must 
be declared a valid judgment against James W. Preston, and, 
therefore, the consideration for which the note was given has not 
failed. 

Let the judgment of the Court below be affirmed. 
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No. 48.—Biecers Mostey ef al. plaintiffs in error, vs. Jesse Mos- 
LEY, administrator, &c. defendant in error. 


(1.] The judgment of this Court in Carter vs. Anderson, (4 Geo. R. 516,) re- 
viewed. 


[2.] A judgment rendered by a Court haviug no jurisdiction over the person 
and subject matter, is a mere nullity, and may be so held in every Court 
when it becomes material to the interest of parties to consider it. 


[3.] The judgment of a Court having jurisdiction may be set aside by a decree 
in Chancery for fraud or accident, or the act of the adverse party, unmixed 
with negligence or fault in the complainant. 

[4.] The judgment of a Court of competent jurisdiction cannot be sche ) 
collaterally in any other Court for érregularity, and, in all Courts, isto be 
taken and held as a valid judgment, uutil itis reversed or vacated. 


[5.] The judgment ofa Court of competent jurisdiction may be set aside, by 
the Court which rendered it, for fraud and irregularity. 


[6.] Upon a proceeding instituted before the Court of Ordinary, to reverse a 
judgment discharging an administrator, it is competent to prove a fraud 
upon the Court of Ordinary in procuring the judgment of discharge, by 
proof of representations, upon which the Court acted, by the administrator, 
that he had fully and faithfully settled the estate and executed his trust, 
and by proof of acts, on his part, which falsify those representations. 


Appeal from Court of Ordinary. Tried before Judge Han- 
SELL, June Term of Appling Superior Court, 1850. 


Jesse Mobley, the administrator of the estate of the father of 
plaintiffs in error, obtained from the Court of Ordinary of Appling 
County, the following order: 

“ March Tr. 1846. It is ordered by the Court, that Jesse 
Mobley have leave for letters of dismission from administration 
on the estate of Bird Mobley, late ofsaid County, deceased. The 
Court now adjourned till Court in course. 2 March, 1846.” 

The plaintiffs in error moved, in the Court of Ordinary, to set 
aside this order and judgment, on the ground that they were in- 
fants at the time the order was granted, and that the same was 
obtained fraudulently by the administrator, in falsely represent- 
ing to the Court that he had faithfully and fully administered the 
estate, when, in truth, he had colluded with one Oscar Eding- 
field, who brought an action against the administrator, for a fam- 
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ly of negroes; that the administrator, instead of defending the 
suit, refused to introduce testimony, but fraudulently consented 
to a verdict, and refused to enter an appeal, by which the estate 
was damaged to the amount of $1500 ; and that the administra- 
tor had wasted the estate, and been guilty of other fraudulent 
conduct, of all which they had no notice at the time of the order 
of dismission. 

The motion was granted in the Court of Ordinary, and Jesse 
Mobley appealed to the Superior Court. 

Upon the trial, the plaintiffs in error proposed to prove that 
Jesse Mobley had fraudulently given up said slaves to said 
-Edingfield, and had otherwise converted the estate to his use, 
and that he had imposed upon the Court, in obtaining said 
letters of dismission, by falsely representing that he had faithful- 
ly discharged the trust. 

To all of which the administrator, by counsel, objected on the 
ground that nothing but actual fraud could be given in evidence, 
and “ that fraudulent acts, however flagrant, could not be given 
in evidence” to set aside the judgment of dismissal, although 
the plaintiffs were minors, and without guardians. 

The Court sustained the objection, and plaintiffs excepted. 

Counsel for plaintiffs requested the Court to charge, that as 
there was no evidence in the records of the Court of Ordinary, 
that application had been made, and citation issued and pub- 
lished in terms of the law, and as these facts did not appear in 
the judgment of dismission, that this was strong presumptive 
evidence that the pre-requisites of the law had not been com- 
plied with ; and further, that the judgment itself was defective 
and voidable. 

The Court declined so to charge, but instructed the Jury, that 
it was not necessary that these facts should appear of record, or 
be recited in the judgment of dismission, and that the judgment 
was sufficient and valid. 

To which charge, and refusal to charge, the plaintiffs in error 
excepted. 


On these exceptions, error has been assigned. 
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W. B. Gautpen, for plaintiffs in error. 
©. B. Coxg, for defendant. 
By the Court.—Nisset, J. delivering the opinion. 


‘{1.] The decisions of the Court below, assigned for error, I 
“suppose, may have grown out of a misapprehension of the judg- 
ment of this Court, in Carter vs. Anderson, 4 Geo. R. 516. 
That was a bill filed by distributees to recover their interest in 
an estate, the administrator upon which had been discharged 
by the Court of Ordinary. In that case, we held that the judg- 
ment of discharge was a complete bar both at Law and in Equi- 
ty. We held the judgment conclusive upon parties and privies, 
but that a Court of Equity would set it aside for fraud ; or if the: 
complainants, who were minors, could show good cause against 
it, of which they were ignorant at the time it was rendered, 
or of which they were prevented from availing themselves by 
accident or the act of the administrator; we also held, that 
the Court of Ordinary, having jurisdiction of the subject matter 
and the parties, the presumptions were in favor of the regularity 
of the judgment. What we intended to hold in that case was, 
that the judgment of the Court of Ordinary, like the judgmen 
of any other Court having jurisdiction, was conclusive until re- 
versed or vacated for irregularity; that it was to be held a valid 
judgment in all other Courts, and could not be collaterally at- 
tacked in other Courts for irregularity, but might be attacked for, 
fraud in Chancery. It was our purpose to hold, and we so de- 
clare, that a judgment of discharge, by the Court of Ordinary, is 
to be held and taken as any other judgment of a Court of com- 
petent jurisdiction. We refused to allow the complainants in 
that bill to open the judgment and recover their distributive 
shares, there being no sufficient allegations of fraud in it to 
give jurisdiction to a Court of Chancery. The record before me 
makes it necessary to re-state the doctrines, generally, as to irreg- 
ular and void judgments. 

VoL 1x 32 
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[2.] First, then, I say that a judgment rendered by a Court 
having no jurisdiction of the parties and subject matter, is a 
mere nullity, and may be so held in every Court where it becomes 
material to the rights of parties to consider it. Rodgers vs. 
Evans, 8 Geo. R. 145. Geo. W. Towns, Governor, use, §c. vs. 
John Springer et al. 9 Geo. Rep. 130. 

[3.] Again: the judgment of a Court having jurisdiction, may 
be set aside by a decree in Chancery for fraud or accident, or 
the act of the adverse party, unmixed with negligence or fault 
on the part of complainant. 2 Kelly, 279. 1 Ibid, 136. 

[4.] Again: the judgment of a Court of competent jurisdic- 

/ tion cannot be attacked, collaterally, in any other Court for ir- 
{ regularity, and, in all Courts, is to be held and taken as a valid 
\ judgment until it is reversed or vacated. Rodgers vs. Evans, 8 
\, Geo. Rep. 145, and the numerous authorities there referred to. 

[5.] Again: the judgment of a Court of competent jurisdic- 
tion, may be set aside by the Court which rendered it, for irregu- 
larity. 1M. Con. Reps. So. Ca. 133. 1 McMullan’s R. 292. 1 
Hill S. C. R. 262. 3 McCord, 19. 

[6.] The judgment of the Court of Ordinary, discharging an 
administrator, executor or guardian, has nothing in it peculiar—it 
is like any other judgment, and is subject to the rules above laid 
down. The Court having jurisdiction of the parties and the sub- 
ject matter, itis not to be held, under the first proposition, a mere 
nullity in any and every other jurisdiction. Having jurisdiction, it 
is to be held and taken as a valid judgment until reversed or vaca- 
ted, and it may be set aside in Chancery for fraudfand may be 
set aside, in the Court which rendered it, by a proceeding insti- 
tuted for that purpose for irregularity. In all other jurisdictions 
a judgment of a Court of competent jurisdiction is presumed to 
be regular—nay, it is presumed to be regular, in the Court which 

_ rendered it, until reversed, or until proceedings are instituted to 
reverse it. Upon the hearing of that proceeding, such presump- 
tion does not exist; for whether regular or not, is the question there 
to be tried. What then do we mean when we say that a judgment 
of discharge is conclusive upon the parties, and a complete bar, 
unless assailable for fraud? We mean to say that, if it is a regu- 
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lar judgment, it is conclusive ; and, if irregular, it is no judg- 
ment. We mean to say that, whilst it is to be taken as regular, 
until the contrary legally appears, yet it may be vacated because 
of irregularity. 

In this case, the administrator being discharged by the Ordi- 
nary, a proceeding, by scire facias, was instituted before that 
Court to vacate that judgment. By a judgment of the Ordinary, 
its judgment of discharge was revoked ; the administrator ap- 
pealed to the Superior Court, and, upon the appeal trial, the 
questions were made which come to us for review. This, then, 
is an attempt by a proceeding, (sct. fa.) instituted before the Court 
of Ordinary, to vacate a judgment discharging an administrator 
rendered by that Court. It is claimed that the judgment is ir- 
regular, and the grounds of irregularity are set forth in the scire 

Jacias. Whether it is or not, was the issue. Upon the trial of 
that issue, the presumption, as before stated, arising from the 
judgment itself, that the proceedings were all regular, does not 
obtain. On the other hand, it is clear that the Court had no 
power to review the evidence upon which the judgment was ren- 
dered—it could not inquire into the accounts of the adminis- 
trator—into the merits of the cause as it stood before the Ordj- 
nary. It is charged in the scire facias, that the administrator 
fraudulently represented that he had fully and fairly settled the 
estate and executed his trust, and that the Court was deceived 
and misled by these representations. It is further charged, that 
these representations were false, and that they are false in this, 
that he corruptly colluded with one Edingfield, and permitted 
him to recover, by suit against the estate, a.family of negroes 
worth fifteen hundred dollars. Upon the trial, the respondent 
offered to prove the representations to the Court, and the fraudu- 
lent collusion of the administrator with Edingfield, but was not 
permitted by the presiding Judge, and upon this error is assigned, 
Fraud in procuring a judgment is ground for its reversal, both at 
Law and in Equity; it is an irregularity which vacates it. It may 
be inquired into by the Court which rendered the judgment. 
“‘ That the Court of Law,” says Mr. J. Oneal, in Dial & Hender- 
son vs. Farrow, (1 McMullan, 292,) “has not the power to set 
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aside its own judgments, when founded in fraud, would be a strong” 
proposition. For certainly, if the judgment becomes thereby 
void, and another tribunal could relieve against it, there can be no 
good reason why the Court pronouncing the judgment should. 
not vacate it. Indeed there is great propriety in a Court vaca- 
ting its own judgment, when it is rendered under such circum-- 
stances of mistake, fraud or surprise as would entitle the party 
to relief elsewhere.” In that case the Court ordered an issue 
to try the question of fraud. In Posey.vs. Underwood, (1 Hills: 
S. C. R. 262,) the Court say that the power to set aside judg- 
ments is exercised as between the parties on matters out of and 
beyond the record, as when a judgment has been obtained by 
duress, by misrepresentation to the defendant or an abuse of the 
process of the Court. 1 Green. 263. Representations made to 
the Court of Ordinary, upon which they acted, coupled with © 
proof of acts by the administrator which falsify them, clearly 
establish a fraud—a fraud upon the Court which will vacate their 
judgment. The proof ought to have been admitted, not by 
way of proving maladministration, not to establish a devastavit,. 
and on that account to vacate the judgment, but to show a fraud 
upon the Court and the minors in procuring the judgment. The’ 
propriety of this will appear by considering how loosely this mat- 
ter is conducted by our Courts of Ordinary. Very often, I have’ 
no doubt, letters:of dismission are granted without any inquiry 
into the accounts, upon the bare statement of the administrator 
that he has settled the estate. How far this party will prove 
this fraud, we know not; he ought to be allowed to prove it if 
he can. On this account we send the cause back. 
Let the judgment be reversed. 
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No. 49.—Epwarp Carey, assignee, &c. and others, plaintiffs 
in error, vs. Jno, M. Gites, Receiver, &c. defendant. 


[1.] The constitutionality of the Acts of the Legislature of 1832 and 1833, au- 
thorizing the Governor to appdint a receiver to take charge of the assets of 
the Bank of Macon, and clothing him with power to maintain all suits at 
Law and in Equity in bis own name, affirmed. 

[2.] The appointment of a receiver, by the Legislature,to settle the affairs of 
an insolvent bank, is not a judicial act. 

[3.] The remedy—the mode and manner of enforcing contracts is no part of 
their obligation, and is within the legislative control. 

[4.] A solemn Act of the Government will hot be set aside by the Courts, im 
a doubtful case. The incompatibility or repugnancy, between the Statute 
and the Constitution, must be clear and palpable. 

{5.] Acts of a Legislature,.constitutionally organized, are to be presumed con- 
stitutional, and it is only when they manifestly infringe seme of the provi- 
sions of the Constitution, or violate the rights of the citizen, that their op- 
eration should be impeded by judicial power. Whenever this does hap- 
pen, from inadvertence or other cause, it becomes the duty of the Courts. 
to protect the citizen and vindicate the Constitution. 


[6.] A Statute passed for the suppression of fraud, or to give a more speedy 
remedy for the recovery of a right, ought to be construed liberally—such 
construction being for the furtherance of justice. 


In Equity, in Twiggs Superior Court. Decision by Judge 
Hanse.i, October Term, 1850. 


The Bank of Columbus instituted suits in the County of 
Twiggs, against H. H. Tarver and others, to collect certain 
promissory notes transferred to the Bank of Columbus by the 
Bank of Macon, a short time before its failure. 

Charles H. Rice, as the receiver of the assets of the Bank of 
Macon, pending these suits, filed a bill alleging the transfer of 
the notes to be fraudulent, and claiming the notes as a portion 
of the assets of the Bank of Macon. Pending the bill, viz: in 
November, 1849, Rice departed this life, and on the 4th day of 
April, 1850, the Governor, Geo. W. Towns, appointed John M. 
Giles, Esq. receiver, in the place and stead of said Rice, by vir- 
tue of an Act of the Legislature, passed on the 24th December, 
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1832.* Giles appeared and moved the Court (it being agreed 
by counsel that the question might be raised in this manner) to 
be made a party to this bill, and that the.same be revived, &c. 
The Court granted the motion, and this decision is alleged to be 
erroneous. 5 


W. Doveuerty, for plaintiffs in error. 
S. T. Battey, for defendant. 
By the Court——Lumpxin, J. delivering the opinion. 


The Bank of Columbus, by Edward Carey, the assignee, insti- 
tuted suit in Twiggs County against Hartwell H. Tarver and 
others, to collect certain notes transferred to the Columbus Bank 
by the Bank of Macon, a short time before its failure. One Rice, 
as the receiver of the Bank of Macon, appointed by the Gov- 
ernor, under the authority of the Legislature, pending said suits, 
filed his bill alleging said transfer to have been fraudulent, and 
claimed said notes as a portion of the assets of the Bank of 
Macon. In November, 1849, Rice died, and in April, 1850, 
John M. Giles was appointed by the Governor in his place. Mr. 
Giles prayed to be made a party complainant to the proceeding 
in Chancery, as successor of Rice, which application was resisted 
on the part of Edward Carey, as assignee of the Columbus Bank. 
It was agreed, however, that it might be done on motion, pro- 
vided it could be done in any other way. Judge Hansell de- 





*Extract from Act of 1832, forfeiting charter of Bank of Macon: 

“Sec. II. His Excellency the Governor, immediately after the passing of 
this Act, [shall] appoint some fit and proper person to act as receiver of the 
assets.of the Bank of Macon, and who shall be authorized to ask and receive 
from any person or persons holding any of said assets, and forthwith to col- 
lect the same and apply the proceeds to the redemption of the bills in circu- 
lation, so far as said proceeds shall be available; and further, that said indi- 
vidual shall give bond and security to His Excellency the Governor, and his 
successors in office, for the faithful performance of the duties of said office, 
and that said receiver report annually to His Excellency the Governor, his 
actings and doings, until the duties of his said office be completed.” 
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termined that Mr. Giles could, by bill of review, be made a 
party ; and to this decision counsel for Carey excepted. 

[1.] The question in this case is narrowed down to an isola- 
ted point, namely: the constitutionality of the Acts of the 
General Assembly of 1832 and 1833. By the former, the 
the Governor was authorized to appoint some fit and proper per- 
son to act as receiver. See Pamphlet Acts of 1832, p. 28. 
But doubts having arisen as to the power of the receiver to sue 
in his own name, the ensuing Legislature clothed him with power 
and authority to bring any action or suit at Law or in Equity in 
his own name which he might deem necessary for the col- 
lection of all debts due and owing to the bank, &c. See Pam- 
phlet Acts of 1833, p. 39. By the 13th section of the charter 
of the Bank of Macon, it is declared, that “if the bank shall at 
any time fail or refuse to redeem their notes in specie, and the 
same shall be protested before a Notary Public to the amount 
of $25,000, or if the notes or bills issued by said bank should 
depreciate and not pass currently without a discount on the same 
of ten per cent. or upwards, the Legislature, upon either of 
these facts being satisfactorily established or made known to 
them (without resorting to the Courts of Justice,) may pronounce 
the charter forfeited, and suspend all further operations of said 
bank; Provided, that nothing therein contained shall prevent 
said corporation, in case of forfeiture, from suing and collecting, 
in their corporate capacity, all debts previously due them, and 
of being sued and compelled to pay all debts due by said cor- 
poration.” Dawson’s Compilation, p. 74. 

A committee was appointed in 1832 to investigate the condi- 
tion of the Bank of Macon, who concluded their report by re- 
commending a repeal of the Act incorporating said bank, both 
on account.of its having failed to redeem its notes in specie, in 
terms of its charter, and because its bills were at that time at a 
discount of at least seventy-five per cent. From the report of 
the committee, it appeared that all or nearly all of the stock of 
the company had accumulated in the hands of one individual, 
and that he was dead and insolvent. From which facts, the con- 
clusion is irresistible, that the corporation as such: could never be 
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revived—I speak it with reverence—by any power short of that 
which raised up Lazarus from the grave. Pamphlet Acts of 1832, 
pp. 279, 280, 281, 282, 283, 284, 285, 286, 287, 288, 289, 
290, 291, 292, 293, 294, 295. 

Accordingly, the Legislature at the same session, by virtue of 
‘the right reserved to itself in the charter, and without waiting to 
thave the delinquency of the bank judicially’ ascertained, after 
reciting in the preamble that the bank had failed and refused to 
redeem its notes in specie, and that the same had ceased to pass 
currently, and were then at a great depreciation, passed an Act 
declaring the charter to be null and void, and that the rights, 
privileges and immunities which had been granted should 
thenceforth cease, determine and be of no effect. They then 
proceed and annex the same proviso that is contained in the 
charter, as already quoted, namely: that nothing contained in 
this repealing Act shall prevent said corporation from suing and 
collecting, in their corporate capacity, all debts previously due 
them, and being sued and compelled to pay all debts due by 
‘said corporation, and, in the following section, authority is given 
to the Governor to appoint a receiver as already noticed. 

No question is raised as to the right of the Legislature to re- 
peal the charter. It is contended, however— 

1st. That the appointment of a receiver is a judicial act; and 

2d. That it impairs the obligation of contract, by taking from 
the bank the right secured to it by its charter of suing and 
‘being sued in its corporate capacity. 

[2.] 1st. Was the appointment of a receiver a judicial act? 
If so, it is very clear that it could not be made by the Legisla- 
ture, without violating an express provision of the Constitution. 
But it doés not seem to us to be of this description of power. 
It was not a case of controversy between party and party; nor 
is there any decree or judgment affecting the title to property; 
it determines no right, legal or equitable. The receiver is merely 
to collect, hold and disburse the assets of the bank for the ben- 
efit of all concemed; and it is in the power of the Courts to di- 
rect and control him in the proper execution of his duties. 

2d. Even admitting that the defunct corporation could be re- 
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vived so far as to organize a board of directors, and this was a 
contest between the company and the receiver as to the right to 
control the assets of the bank, I should entertain serious doubts 
whether the clause in the charter should be so construed as to 
give to the corporation, under the facts and circumstances of this 
case, the preference which is here claimed. It is very certain 
that the Legislature of 1832 did not believe that in the appoint- 
ment of a receiver they were in any manner interfering with the 
rights of the corporation. For the identical clause in the charter, 
as to their right of suing and being sued in their corporate capac- 
ity, is expressly re-enacted in the repealing Act. For myself, I 
think that it was intended by the Legislature, and so understood 
by both parties at the time, that this provision in the charter was 
designed to prevent the operation of the ancient doctrine, that 
upon the dissolution of a corporation, all debts for and against 
it were extinguished, and that their property reverted to the do- 
nor or escheated to the government. It was to prevent this con- 
sequence, and for no other purpose, I apprehend, that this clause 
was inserted. But suppose that it is otherwise, and that it 
guaranties to the Bank the privilege which is claimed for it, is 
there any thing in the appointment of a receiver which necessa- 
rily interferes with this right? Who is it that is interposing this 
objection? Not the corporation itself, but a creditor of the 
bank. And how, I ask, is the Bank of Columbus prejudiced 
by this appointment? What interest of theirs is disturbed by 
it? On the other hand, it is due to the other creditors of this 
insolvent concern, that there should be somebody, in esse, to liti- 
gate with the Bank of Columbus respecting these assets. If the 
Columbus Bank has the better title to them, she will prevail; if 
she has not, she ought to be defeated. The appointment of the 
receiver is to preserve, not to divest rights. That it should be 
resisted by the debtors of the corporation and those who chance 
to hold its funds and effects, is natural enough. But that the 
creditors should insist that it is divesting vested rights, seems a 
a little unaccountable. The object is to fulfil contracts, not to 
violate them. Had the Legislature repealed this charter, without 
providing for the settlement of its affairs, they would have been 
voL ix 33 
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anything but the vigilant guardians of an innocent community. 
Better that this incurable cancer should have been let alone, to 
fester and feed upon the vitals of the body politic, than to have 
amputated it and taken no steps to bind up the wound. To 
have repealed the charter, without doing anything more, was to 
make bad worse. 

But McLaren vs. Pennington et al. (1 Paige’s Rep. 102,) is a 
ease directly in point. While all the conservative doctrines in 
the Bank of Columbia vs. Oakley, (4 Wheaton, 236, 245,) Young 
vs. The Bank of Alexandria, (4 Cranch, 395,) and Dartmouth 
College vs. Woodward, (4 Wheaton, 518,) were re-affirmed by the 
learned Chancellor, yet he maintained, that notwithstanding 
there was no provision for the appointment of trustees by the 
Legislature, in the event of the dissolution of the charter, but, on 
the contrary, there was an express grant and stipulation that, in 
case of forfeiture, the officers of the bank should be the trustees 
to settle its affairs, still the Act of the Legislature, appointing 
other trustees and giving them control over all the property of 
the bank, was valid. 

[3.] The remedy or mode and manner of enforcing contracts 
have never been considered as a part of their obligation, and 
have always been deemed within the legislative control. 

[4.] If the constitutionality of the Acts of 1832 and 1833 
was the least doubtful, it would be our duty to carry them into 
effect. To set them aside, their repugnancy to the Constitution 
should be most manifest. It is contrary to the practice and pol- . 
icy of this Court, as it should be of all others, rashly and lightly 
to pronounce void a solemn Act of the Government ; the case 
must be clear to justify it. 

_ [6.] “The question whether a law be void for its repugnance 
to the Constitution,” said Chief Justice Marshall, in the case of 
Fletcher and Peck, “is at all times a question of great delicacy, 
which ought seldom, if ever, to be decided in the affirmative in 
a doubtful case. The opposition between the Law and the Con- 
stitution should be such that the Judge feels a clear and strong 
conviction of their incompatibility with each other.” And in 
Dartmouth College vs. Woodward, the Court say, “on more than 
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one occasion the Court has expressed the cautious circumspec- 
tion with which it approaches the consideration of such ques- 
tions, and has declared that in no doubtful case would it pro- 
nounce a legislative Act to be contrary to the Constitution.” In 
Calder vs. Bull, (3 Dall. R. 386,) the Chief Justice says: “ If 
ever I exercise the jurisdiction, I will never decide any law to be 
void but in a very clear case.” Again, in Cooper vs. Telfair, (4 
Dall. Rep. 14,) the Court say, “to authorize this Court to pro- 
nounce any law to be void, it must be a clear, unequivocal 
breach of the Constitution—not a doubtful and argumentative 
implication.” Such is uniformly avowed to be the governing 
principle with the Supreme Court of the United States—the 
highest judicial tribunal in the country. And the language of 
the English Judges, from the earliest history of the law, has been 
in accordance with the sentiments expressed by the Supreme 
Court. 

[6.] Besides, it is a fundamental maxim of the Common Law, 
as laid down by Lord Bacon, and one which is never lost sight 
of by the Courts, that a Statute made for the suppression of a 
fraud, or to give a more speedy remedy for a right, ought to be 
construed liberally, because such construction is for the further- 
ance of justice. 6 Bacon’s Abr. 389. 

But we are averse to setting aside these Statutes, authorizing 
the appointment of a receiver, for another reason. Coeval with 
their passage, their constitutionality was sustained by the conven- 
tion of Judges at Milledgeville; and I may say of this Bench, 
without transgressing the bounds of truth, that our judicial hem- 
isphere was illuminated at this epoch by a constellation of bright 
stars, whose effulgence has never been eclipsed at any period of 
our history. | 

The question came up in this form: G. B. Hargrove having 
been appointed receiver of the assets of the Bank of Macon, 
moved a rule nisi against Carlton B. Cole, Esq. in Bibb Supe- 
rior Court, calling upon him to show cause why a rule absolute 
should not pass against him, to compel him to deliver over to the 
said receiver the assets of said bank, held in his hands as attorney 
at law. The rule absolute was resisted, on the grounds that the 
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Act of the Legislature, repealing the charter of the Bank of Ma- 
con and appointing a receiver, was unconstitutional, and there- 
fore void, and that in no case could the Legislature take the control 
of the funds from the corporation and give it to a receiver ; that no 
one but the corporation had the power to sue and collect their funds, 
and that all suits must be in the name of the corporation; and, 
Jurthermore, that the appointment of a receiver was a judicial act, 
and therefore his appointment was void, because it violated that clause 
of the Constitution which says the several departments of the govern- 
ment shall be kept separate. I make this statement from the 
printed brief of S. S. Bailey, Esq. submitted to the convention 
on the occasion, and from which I learn, also, that his applica- 
tion in behalf of the receiver was opposed by the late Judge 
Shorter, and “a multitude” of the ablest counsel then at the 
bar. The decision was made, therefore, upon deliberation, and 
the most elaborate reference to authorities, and covers the identi- 
cal points made in the bill of exceptions before us. Property has 
been conveyed, and titles executed, and settlements, involving 
a great variety of interests, have been made under it, for twenty 
years. To overturn it now, would produce incalculable mischief 
and confusion. We feel no inclination to do so; but, on the 
contrary, fully concur with that body in putting the seal of our 
approbation to the equitable and enlightened purpose of the 
Legislature, in taking the necessary and proper step which they 
did, to make the common fund of this corporation answerable 
for the debts which were created on the credit of that fund. 
Upon the whole, we see no error in the record, and conse- 


quently affirm the judgment of the Circuit Court. 
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No. 50.—Exizasetu H. Hopkins, for herself, and as guardian 
of Susan A. Hopkins, plaintiffs in error, vs. Gzorce Lone et 
al, executors of W. T. Hopkins, deceased, defendants. 


[1.] According to the provisions of the Act of 1838, the widows and orphans of 
testators and intestates, are entitled to a reasonable support and mainten- 
ance out of their estates, forthe space of twelve months immediately after 
the death of such testator or intestate, whether their estates be solvent or 
insolvent. 


In Equity, in Camden Superior Court. Tried before Judge 
H. R. Jackson, November Term, 1850. 


This cause was brought before this Court upon the following 
agreed statement of facts: 

William 'T. Hopkins died about the month of March, 1848. 
He left a widow and one child—the complainants. - He also left 
a will, appointing the defendants in error executors, who short- 
ly thereafter qualified as such. By this will he devised and be- 
queathed to his wife, the complainant, as follows: “I devise and 
bequeath the following property, viz: seventeen negroes, with 
their future issue and increase (naming them ;) also my dwelling- 
house on Cedar Hill plantation, &c. also my carriage and horses ; 
also one sixth part of all my stock of every description; also 
one sixth part of all my plantation tools and utensils; also one 
tenth part of all my ready money, and one tenth part of all crops 
which may be unsold at the time of my death, unto my wife, 
Elizabeth H. Hopkins, to have and to hold the same during her 
widowhood” (except the ready money given absolutely.) The 
legacy was declared to be in lieu of dower, and after death of 
wife, remainder over to the other complainant, his child ; to whom 
there was also given another legacy of a considerable portion of 
his estate. A large portion of the estate was given to third per- 
sons. 

Within a year after the death of the testator, the executors de- 
livered to complainant, Elizabeth H. Hopkins, sixteen of the ne- 


gtoes bequeathed to her, and all the speeific legacies and devi- 
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ses (except the tenth of the crops and ready money, amounting 
to $2897 93.) In June, 1850, complainant was appointed guar- 
dian for Susan Anna Hopkins, the other complainant, and from 
that time, the executors paid to her, as guardian, divers sums of 
money bequeathed to her ward. ‘The executors refused to pay 
the complainants anything for their support and maintenance, 
during the twelve months succeeding the death of testator, sep- 
arate and apart from their legacies, which complainants claimed 
under the Act of 1838 for the relief of widows and orphans. 

The complainants filed their bill to recover a reasonable amount 
for such support and maintenance, which the defendants an- 
swered, denying their right, under the Act. 

Upon the trial, the presiding Judge charged the Jury, that the 
Act of 1838 did not refer to solvent estates, where legacies and 
devises or distributive shares were going to the widow and 
family of the deceased, and the complainants were consequently 
not entitled to recover. 

This decision is brought before this Court for review. 





R. M. Cuartrton, for plaintiffs in error. 
Lioyp and Owens, for defendants. 
By the Court—Wanver, J. delivering the opinion. 


[1.] The only question made by the record in this case is, 
whether the widow and child of the testator are entitled to a rea- 
' sonable support and maintenance, for twelve months next ensu- 
ing after his death, out of his estate, under the provisions of the 
Act of 1838. The Court below ruled, that the Act applied to 
insolvent estates only, and not to solvent estates. We are of the 
opinion, from a careful reading of the enacting clause of the 
Statute, when taken in connexion with the title thereof, that it 
was the intention of the Legislature to make provision for the sup- 
port and maintenance of the widow and children of the tes- 
tator or intestate, for the space of twelve months immediately 
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after his death, according to their rank and condition in life, 
whether the estate be solvent or insolvent. 

The Act is entitled “an Act for the relief and support of wid- 
ows and orphans out of the estates of thew deceased husbands and 
parents.” . 

The Act declares, that “ when any person shall die, leaving 
a widow and children, or a widow or child, it shall and may be 
lawful for the executor or administrator thereof to allow, out of 
the effects of such deceased person, a reasonable support and 
maintenance for the space of twelve months next ensuing im- 
mediately after the death of such testator or intestate, notwith- 
standing any debts, dues or obligations of said testator or in- 
testate. Pamphlet Laws of 1838, 201. 

It will be perceived that the widows and orphans of solvent 
testators or intestates, are embraced in the general words of the 
Act, as well as the widows and orphans of insolvent testators and 
intestates ; besides it cannot always be ascertained, until at least 
twelve months after the death of the testator or intestate, wheth- 
er his estate will be solvent or insolvent, and in that event, the 
widow and children would be left to the mercy of the executor or 
administrator, who would be quite as likely to look to his own 
safety and the interest of the creditors of the estate, as to the 
immediate wants of the widow and. children. The widows and 
orphans of solvent testators and intestates, are not made an ex- 
ception in the Statute, and we shall not make them so by ju- 
dicial legislation. 

Let the judgment of the Court below be reversed. 
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No. 51.—Antuony, a slave, plaintiff in error, vs. Tue StaTE oF 
GeroratA, defendant in error. 


[1.] In prosecutions of slaves under. the “Act of 1850: Held, not to be neces- 
sary to aver the preliminary proceedings before the Magistrates, in the bill 
of indictment, nor to prove them on the trial. 


[2.] The constitutionality of the Actof 1850, authorizing the trial of slaves 
before the Superior Court, sustained. 


[3.] In prosecutions under this Act for murder, and verdict of manslaughter : 
Field, that the Superior Court may pass sentenee and inflict the punishment 
provided-by law for manslaughter. 


Indictment - for murder—conviction for manslaughter, in 
Melntosh Superior Court. Tried before Judge Henry R. Jack- 
son, November Term, 1850. 


Anthony, a slave, was indicted in MelIntosh Superior Court, 
for the murder of Ben Cousins, a free man of color. The in- 
dictment was framed in the usual form. 

The Jury found a verdict of guilty of voluntary manslaugh- 
ter ; whereupon counsel for plaintiff in error moved, in arrest of 
judgment, on the following grounds: 

1st. Because it being a case of voluntary manslaughter, the 
Court had no jurisdiction, and could not punish. 

2d. Because the preliminary proceedings had before the com- 
mitting Magistrates, were not set forth in the indictment, so as 
to show that the Court had jurisdiction of the cause, or to show 
with what offence the prisoner was charged by the Magistrates. 

3d. Because the Act of 1850, under which the trial was had, 
is unconstitutional and void. 

Which motion was overruled, and this decision is alleged to 
be erroneous. 


L. S. DeLyon, for plaintiff in error. 


Sol. Gen. Gauupen, for defendant. 
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By the Court.—Niszet, J. delivering the opinion. 


[1.] In this assignment it is charged as error, that the presid- 
ing Judge held it unnecessary to set forth, in the bill of indict- 
ment against the slave, the opinion, in writing, of the Justices by 
whom he was committed, that he had committed a capital of- 
fence, and the other papers appertaining to the charge against 
him, and that, on the trial, it was unnecessary to prove them. 
Under the old law it was necessary, in proceeding against a 
slave for a capital offence before the Inferior Court, to prove the 
preliminary proceedings before the Magistrates, and for very 
good reason. The Inferior Court, beg a Court of limited ju- 
risdiction, its jurisdiction over the offence charged against the 
slave ought to appear on the record of its action. By the Act 
of 1811, the Inferior Court is directed to try slaves, when, after 
a hearing before the Magistrates, it is made to appear to them 
that he is guilty of a capital offence, and they are notified of that 
fact. The preliminary proceedings before the Magistrates, and 
their judgment as to the character of the offence, and their notice 
to the Justices of the Inferior Court, are made to supply the 
place of indictment and finding thereon by the Grand Jury, or 
presentment by the Jury and indictment thereon in case of white 
persons. The Act of 1811 contemplates and provides for no 
preliminary inquiry before the Grand Jury, by way of present- 
ment or finding on a bill. The Inferior Court took jurisdiction 
upon the proceedings before the committing Magistrates. With 
great reason, therefore, was it held, that upon the trial these pro- 
ceedings should be proven. Judge, a slave, vs. The State of 
Georgia, 8 Geo. Rep. 173. 

Very different stands the case under the Act of 1850. It is 
true that, by that Act, a preliminary inquiry upon the charge 
made against a slave, by the Justices of the Peace, may be had ; 
and if after their investigation, they are of opinion that the slave 
is guilty of a capital offence, they having no jurisdiction of that 
offence, are required to certify their opinion, in writing, and 
transmit the same, together with a report in writing of the evi- 
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dence taken before them on the examination, and all other pa- 
pers‘appertaining to the charge against the slave, to the Attorney 
or Solicitor General, being the prosecuting officer in the Superior 
Court of the County, on the first day of the next term of said 
Court; but for what purpose? Not that the Superior Court 
shall, upon their opinion and the other papers and evidence ap- 
pertaining to the charge thus transmitted, proceed to try the slave, 
as under the Act of 1811, the Inferior Court would do; but that 
being thus notified of a capital offence being charged upon a 
slave, the Attorney or Solicitor General might frame and send 
before the Grand Jury a bill of indictment against the slave so 
charged, as in cases of free white persons. The second section 
of the Act provides, “ that upon receiving the papers in any such 
case, as provided in the preceding section, it shall be the duty of 
such Attorney or Solicitor General to frame and send before the 
Grand Jury a bill of indictment against the person or persons so 
charged, as in cases of free white persons.” And the Act fur- 
ther declares, “ and in any case wherein a slave or free person 
of color shall have been committed, and a return made of the 
papers to the Attorney or Solicitor General, as provided in the 
| first section of this Act, if there shall be no prosecutor bound or 
| appearing to prosecute the case, it shall be the duty of the At- 
| torney or Solicitor General to place before the Grand Jury such 
charge, made by such Justices of the Peace, together with all 
: legal testimony sustaining it, which may be accessible to him, 
and said Grand Jury may, upon such evidence, in their discre- 
| tion, present such offence tothe Court.” Pamphlet 1849 ’50, p. 
a 372. From these provisions of the Act of 1850, it is clear that 

the transmission of these papers to the Attorney or Solicitor Gen- 

| eral, is merely directory to him, and that they constitute no part 
: of the pleadings or proofs before the Superior Court. It is only 
a form by which the Justices of the Peace are made to disclaim 
jurisdiction in capital cases, and by which the prosecuting officer 
is notified that a capital offence has been committed. The pa- 
pers do not give the jurisdiction to the Superior Court. The Act 
confers it upon that Court, irrespective of them; for it makes it 
the duty of the Attorney or Solicitor General, upon receipt of 
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them, to frame a bill against the slave charged, and send it be- 
fore the Grand Jury, if there is a prosecutor, and, if none, then 
to lay them before the Grand Jury, that they may present the 
offence to the Court, and a bill of indictment be founded thereon. 
These things are to be done, as in cases of free white persons. 
Upon being thus certified that an offence has been committed, it 
is made his duty, upon his responsibility as an officer of the 
State, to prosecute the person (slave) charged, as he would a 
white citizen charged with an offence against the laws; and the 
slave, as to all his rights of defence, is put upon the same plat- 
form with a white man. He is to be tried only upon bill found 
true by the Grand Jury, or upon a bill founded on presentment 
by the Grand Jury. The Court, as before stated, does not de- 
rive its jurisdiction from the return of the papers. This is man- 
ifest in this, that the Act makes it lawful, independent of them, 
for the Grand Jury to present to the Court any offence committed 
by a slave or free person of color in the County; upon which 
presentment, indictment and trial proceed. Nor do I doubt but 
that it would be the duty of the Solicitor General, upon informa- 
tion, without such return, to frame a bill, and, if found, of the 
Court to try a slave or free person of color for a capital offence. 
The Superior Court, too, being a Court of general jurisdiction, 
it is not necessary to assert its jurisdiction in these cases, upon 
its records, as in cases of Courts of limited jurisdiction. With 
such views of the Act of 1850, we find no error in this assign- 
ment. 

It is farther assumed, in the assignment, that the Court erred 
in holding that the Superior Court could rightfully entertain ju- 
risdiction in this case. The argument, if I understood the coun- 
sel correctly, divided the question of jurisdiction into two pro- 
positions— . 

1st. The Superior Courts have no jurisdiction, under the Con- 
stitution, to try slaves for criminal charges, and the Act of 1850, 
which confers it, is void for unconstitutionality. 

2d. If the Superior Courts have, constitutionally, jurisdiction 
of capital offences, committed by a slave or free person of color, 
yet, under the laws of Georgia, they have no jurisdiction of the 
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offence, to wit: manslaughter, of which the accused was in this 
ease found guilty by the Jury, and cannot, therefore, punish him 
for that offence. 

[2.] We hold that the Act of 1850, giving to slaves and free 
persons of color the same rights of trial, when charged with 
capital offences, which the laws accord to white persons, reflects 
distinguished honor upon the State, and exhibits, in clear and 
strong lights, the humanity of our laws towards them. They 
are arraigned upon indictment first passed upon by the Grand 
Jury—a body of men selected for their wisdom, age and pru- 
dence, and on account of the interest which they hold im this, 
as well as all other kinds of property. They are protected, on 
the trial, by those forms of pleading and rules of evidence, 
which, under similar charges, protect the citizen; they are re- 
presented by counsel, and are tried by a Jury. Thus it is, that 
by this Act, as well as by numerous other provisions of the law, 
whilst they are, in law and in fact, property, they are recognized 
as human creatures. For the justice and humanity of the slave- 
holding State of Georgia, an appeal well lies from the slander- 
ous imputations of the ignorant, the fanatical, or the wilfully 
base, to the law which I now review. On these, as well as other 
accounts, this Court has been solicitous—indeed anxious—to be 
able to sustain the Act of 1850. Not that, prior to the Act of 
’50, the slave and the free person of color had no such rights 
as that Act guarantees to them, (for in fact, before the Act of 
1850, the right of trial by Jury, in capital cases, was secured to 
them,) but because it subjects them to trial before a higher and 
more competent tribunal, and with more ample safeguards of 
right and justice. With satisfaction, therefore, we find it our 
duty and privilege to sustain the constitutionality of the Act of 
1850. The argument, on either side, as to the constitutionality 
of this law, pursues but a limited range. I shall not weaken 
what is strong, by any attempt at subtle deductions or remote 
analogies. So much of the Constitution of the State of Geor- 
gia as relates to this subject, is in the following words: “The 
Superior Courts shall have exclusive jurisdiction in all criminal 
cases, (except as relates to people of color, and fines for neglect of 
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duty and for contempt of Court, for violations against road 
laws, and for obstructing water courses, which shall be vested in 
such judicature or tribunal as shall be or may have been pointed 
out by law; and except in all other minor offences committed 
by free white persons, and which do not subject the offender or 
offenders to loss of life, limb, or member, or to confinement in 
the penitentiary, in all such cases, corporation Courts, such as 
now exist or may hereafter be constituted in any incorporated 
city, being a seaport town and a port of entry, may be vested 
with jurisdiction under such rules and regulations as the Legis- 
lature may hereafter by law direct,) which shall be tried in the 
County where the crime was committed,” &c. &c. By the Act 
of 1811, the Legislature gave to the Inferior Courts the power 
to try slaves for capital offences. The argument for the uncon- 
stitutionality of the Act of 1850, which confers that power upon 
the Superior Courts, is as follows: ‘The Constitution gives to the 
Superior Courts exclusive criminal jurisdiction in all cases, except 
as relates to people of color, &c. ‘The exception denies to the 
Superior Courts jurisdiction, as relates to people of color. Not 
only so, but in the excepting clause it declares that jurisdiction, as 
relates to people of color, in criminal cases, shall be vested in 
such judicature or tribunal as shall be or may have been pointed 
out by law. The Legislature, in 1811, by law, in obedience to 
the mandate of the Constitution, pointed out the Inferior Court, 
as the tribunal in which criminal jurisdiction, as relates to people 
of color, in capital cases, should vest, and declared the manner 
in which that jurisdiction should be exercised. When the Le- 
gislature had acted and ordained a tribunal, as required by the 
Constitution, for the trial of people of color, the law which em- 
bodies that action became fundamental—a part of the Constitu- 
tion. As a necessary inference from these propositions, the Act 
of 1811 is a part of the Constitution, and cannot be repealed 
by a mere act of legislation; and the Act of 1850, which re- 
peals it, is void, as being repugnant to the Constitution. In re- 
ply, I say that the denial in the exception is not of jurisdiction, 
but of exclusive jurisdiction. The grant to the Superior Court 
is exclusive jurisdiction, in all criminal cases. The exception 
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refers to the grant, and is limited by it. The exception, there- 
fore, only denies to the Superior Court exclusive jurisdiction, as 
relates to people of color. Jurisdiction, concurrent with such 
tribunal as the Legislature might point out for the trial of people 
of color, remains, under the Constitution, in the Superior Court. 
And the jurisdiction which the exception declares shall be vested 
in such tribunal, is not exclusive, but is itself concurrent with 
that which is left with the Superior Court. This concurrent ju- 
risdiction, which remains in the Superior Court, has been dor- 
mant. In point of fact, the Superior Courts never have, so far 
as I know, exercised it. Certainly not since the Act of 1811, 
until the Act of-1850, and for this very satisfactory reason: 
The Legislature, by the Act of 1811, pointed out a tribunal to 
try people of color; up to 1850, that tribunal was considered 
adequate to that service. The Legislature did not consider that 
the necessities of the case required the exercise of this jurisdic- 
tion by the Superior Court. They did not, therefore, until 1850, 
provide by law for its exercise ; they did not point out the man- 
ner in which the Superior Courts should exercise it; they did 
point out the manner in which the Inferior Courts should exercise 
it. The power to try people of color lay, by constitutional de- 
posit, in the hands of the Superior Court, to be sprung into ac- 
tivity, if the Legislature should at any time deem it expedient 
by proper legislation. Under this view of the subject, it was 
competent for the Legislature in 1811 to have, by law, declared 
that the trial of people of color, for capital offences, should de- 
volve upon the Superior Court, as well as the Inferior Court, and 
to have there pointed out the manner in which the trial before 
the Superior Court should proceed. So it was competent in 
1850, for the Legislature to do the same thing, and equally com- 
petent for it to repeal the Act of 1811, and provide, as it did, 
for the trial of slaves before the Superior Court alone. For 
I apprehend it is an out-and-out error, to say that when the Legis- 
lature in 1811 acted, as authorized to act by the exception in the 
Constitution, that that Act became a part of the Constitution of the 
State. If the Constitution was not intended to fix the jurisdic- 
tion, as to people of color in criminal cases, exclusively in any 
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particular tribunal, but left the tribunal, whether the Superior, 
Inferior or any other Court, to be designated by the Legislature, 
then what Court should exercise it, was and is a matter of le- 
gislative discretion. ‘That such was not the intention of the 
framers of the Constitution, is manifest in this: that the excep- 
tion referred to, declares that this jurisdiction shall be vested in 
such judicature or tribunal as shall be or may have been pointed out 
by law; that is, it is left to the Legislature, by law, to say, in all the 
future, what existing judicature or tribunal, or tribunal or judicature 
especially created for the purpose, shall exercise the jurisdiction. 
And when the Legislature has pointed out the tribunal or tribunals, 
(in fact they have vested criminal jurisdiction over slaves in more 
than one,) there, for the time being, the jurisdiction rests. The 
Legislature is but the minister of the Constitution, to effectuate 
its provisions, in this regard—it acts by its law-making function. 
When it acts, as in 1811, like any other law, its action is sub- 
ject to repeal or to modification ; it does not bind future Legis- 
latures. The Act of 1811, like any other law declaratory of the 
manner in which a constitutional provision shall be carried out, 
was subject to repeal, and was, as we hold, wisely and consti- 
tutionally repealed by the Act of 1850. 

The idea that, under the Constitution, the concurrent jurisdic- 
tion, of which I have spoken, remains in the Superior Courts, is 
fortified by a consideration of other exceptions mentioned, to 
the exclusive jurisdiction of those Courts in criminal cases. 
Take, for example, fines for contempt of Court: by the argu- 
ment, if the Legislature had, by law, (which it has not done, be- 
cause unnecessary,) declared that the Inferior Court should have 
jurisdiction over contempts, with a power to fine, the Superior 
Courts would thereby be divested of their power to fine for con- 
tempts. But, in that event, could it be believed for a moment 
that the Superior Court would be divested of its power, inci- 
dent to all Courts, to fine for contempts? The limitation upon 
the jurisdiction of the Superior Courts, in this instance, is clearly 
not intended to inhibit them from punishing for contempts, but to 
prevent such inhibition to other Courts, by the general grant of 
exclusive criminal jurisdiction, in all cases, tothem. Take, also, 
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the case of minor offences, committed by free white persons. 
The jurisdiction, as to this exception, is given to corporation 
Courts existing, or which may be hereafter constituted, in any 
incorporated city, being a seaport town and a port of entry. 
The Legislature has established such a Court in the City of Sa- 
vannah ; but it has never been held, I believe, that the Superior 
Courts have not there also jurisdiction of these minor offences. 
The object, in this instance, doubtless was to give concurrent 
jurisdiction to corporation Courts, with a view to expedite trials, 
and to disencumber the Superior Court of a part, at least, of that 
burdensome mass of criminal business with which it would be 
otherwise oppressed. ‘The same reasons, I have no doubt, gave 
rise to the exception as to people of color. 

But if it be conceded that, under the Constitution, by fair 
construction, concurrent jurisdiction, as to people of color, is 
not retained, yet it is clear that it is not denied to the Superior 
Courts. Nothing is denied, as before stated, but exclusive juris- 
tion. This being so, what is there to prevent the Legislature, as 
it has done by the Act of 1850, from pointing out the Superior 
Court as the tribunal to be vested with criminal jurisdiction, as 
to people of color, in capital cases? Nothing, whatever. It 
is as free to receive the jurisdiction as any other judicature or 
tribunal. I concede that exclusive jurisdiction, as to people of 
color, is denied. But the Act of 1850 does not give it exclu- 
sive jurisdiction as to people of color; it gives it jurisdiction 
only as to capital offences—other offences are tried by law be- 
fore other tribunals. It is exclusive, in fact, as to capital of- 
fences, inasmuch as by existing laws no other tribunal can try 
people of color for capital offences; but in no legal or con- 
stitutional sense is it exclusive, because it is legally and con- 
stitutionally competent for the Legislature to devolve the same 
power concurrently on other tribunals, if it thinks fit to do so. 
We hold, therefore, that the Act-of 1850 is constitutional. 

[3.] The prosecution, in this case, was not on presentment, 
but on bill found by the Grand Jury, and under the second pro- 
position stated, as regards jurisdiction, it is insisted’ that the 
Court had no power to pass sentence by the Act of 1850, because 
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that Act provides for sentence and punishment only in cases where 
the prosecution proceeds on presentment. Is this true? The Act 
declares, “that after a bill of indictment, found true on presentment 
made as herein before provided, the trial shall proceed to rendition 
of verdict, in conformity with the provisions of the Penal Code 
of this State, and in case of conviction, the Judge of the Superior 
Court, before whom such trial shall have been had, shall pass sen- 
tence, in conformity with the laws now in force, imposing penalties, 
and providing for sentences in such cases.’ It is true that the law, 
in its letter, limits the power of the Judge to pass sentence in a 
single case, and,that is where fhere is a conviction, after a bill of 
indictment found true, on presentment made. ‘This, like all other 
Statutes, is open to construction. Should we adopt the construc- 
tion claimed by the plaintiff in error, and limit the power of the 
Court to pass sentence to the case of conviction, on a bill found 
true on presentment made, we would become obnoxious to the 
maxim, “ qui heret in littera, heret in cortice ;’ we would verily 
go but skin deep into the meaning of the Act. The letter of 
the Act states an impossibility in the law; there is no such 
thing as a bill found true on presentment made. The Jury find 
a true bill or not, when a bill is laid before them, by the prose- 
cuting officer, for their consideration. When they present, the 
bill is framed on the presentment, and is never sent to them for 
a finding. If the plaintiff’s construction be the true one, and if 
there can be no bill found true on presentment made, the result 
is more serious than what he claims it to be, for there could be 
no sentence and no punishment in any case under this law; the 
whole Act would be an absurdity—a law which authorizes a 
trial without power to inflict punishment. It is our duty to give 
effect to it. The meaning of the Legislature is plain, and is not 
expressed fully, because, either in the drafting or the printing, 
the alternative little word or is omitted. They intended, no 
doubt, to say, “after a bill of indictment found true or on pre- 
sentment made.” This is clear by the intent and purposes of 
the whole Act; it is especially manifest in the words “ as here- 
inbefore provided,” which follow immediately the clause last 
quoted. These words refer to the provisions of the first section, 
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which authorize the Solicitor General to frame and send a bill 
before the Grand Jury, to be found by them true or no bill, and 
which also authorize the Grand Jury to present. By the Act, 
the prosecution against the slave may originate with a bill sent 
before the Grand Jury, or in a presentment by the Jury. In 
either case, the Court proceeds to try, and, in case of convic- 
tion, to pass sentence. This interpretation makes the clause un- 
der review consistent with the whole Act, and relieves the Le- 
gislature of the imputation of having legislated absurdly. Can 
we add the word or? In just such a case, I have no doubt, we 
can, It is not an Act of legislation, but the reading of an Act 
which the clear meaning requires. We are not bound to decide 
according to the strict letter of the Act, but the real intention 
will prevail over the literal sense of terms. 3 Reps. 27. 1 
Kent, 462. Smith’s Commentaries, 662. 15 Johns. R.380. 14 
Mass. 92. Plowd.289. 1 Jarman on Wills, 443, et seq. 7 T. 
R.509. 11 Rep. 73. Coke Litt. 381, h. 

Again: it is said that the Court could not pass sentence in 
this case because the verdict was manslaughter—the Act of 1850, 
conferring jurisdiction only in capital cases, and manslaughter 
not being a capital offence, when committed by a slave. ‘The 
slave was indicted for murder; that being a capital offence, the 
Court clearly had jurisdiction of the cause. Upon this indict- 
ment, it was competent for the Jury to find the prisoner guilty of 
manslaughter. In just such a case, the Act of 1850, together 
with the Act of 1821, confer the power to punish. The former Act 
declares that, in case of conviction, (not of a capital offence, but 
generally,) wpon bill of indictment or presentment for a capital of- 
fence—for that is the meaning of the law—the Judge shall pass 
sentence in conformity with laws now of force, imposing penalties 
and providing for the passing of sentence in such cases. For the 
sentence, the Act of 1850 remits the Court to the laws now in 
force, which impose penalties and provide sentence in such cases. 
What cases? Cases of indictment for capital offences. Well, 
the latter Act—the Act of 1821—declares “that whenever a 
slave or free person of color is brought before the Inferior Court, 
to be tried for an offence deemed capital, it shall be the duty of 
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said Court to pass such sentence as may be pointed out by law 
for the offence of which such slave or free person of color may 
be guilty ; and in case a verdict of manslaughter shall be found 
by the Jury, the punishment shall be by whipping, at the discretion 
of theCourt, and branded on the cheek with the letter M. Prince, 799. 
Here, then, is a law which provides punishment for this case—a 
case where a slave, indicted for murder, is found guilty of man- 
slaughter. It provides a penalty, and for a sentence in this case. 
It is not only not repealed by the Act of 1850, but is made part 
and parcel of it, by express reference. So far as it refers to the 
Inferior Court, it is repealed by the Act of 1850, but is, by that 
Act, declared in force, so far as it provides a penalty, and for a 
sentence in the case made in this record. 
Let the judgment be affirmed. 





No. 52.—Jacos Watson, assignee, &c. plaintiff in error, vs. 
Hatstep, Taytor & Co. defendants. 


[1.] An alias fi. fa. cannot regularly issue without an order of the Court for 
that purpose, which order should set forth all the previous proceedings 
which had taken place under the original execution. 


[2.] Where an alias execution has been issued by the Clerk, without such or- 
der, the objection to the regularity of the proceeding comes too late, after 
the parties had litigated a claim case under such alias fi. fa. The defect 
will be considered as having been waived. 


Mlegality, in Pulaski Superior Court. ‘Thing before Judge 
HansEtL, October Term, 1850. 


This was an affidavit of illegality filed by Robert N. Taylor, 
one of the firm of Halsted, Taylor & Co. to an alias fi. fa. is- 
sued in favor of Fellows, Wardsworth & Co. and controlled by 
Jacob Watson, upon the following grounds, among others : 
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1st. Because the alias fi. fa. was issued by the Clerk, upon 
the application of Watson, without any petition to or order from 
the Superior Court, or any affidavit showing the loss or destruc- 
tion of the original. ; 

2d. Because it does not appear anywhere of record, that the 
original fi. fa. is not now in existence. 

3d. Because the alias fi. fa. was issued without authority of 
law, and is null and void. 

Upon the trial, counsel for Watson proposed to prove by the 
Clerk and Judge C. B. Cole, that the alias was issued during 
the time Judge Cole presided in said Superior Court, and_ that 
his practice, while Judge, was to direct the Clerks to issue alias 
ji. fas. in the manner of the one in controversy. 

The Court rejected the evidence, and this decision is assigned 
as error. 

Upon argument, the Court sustained the grounds of illegality 
above recited, and this decision is assigned as error. 

Counsel for Watson then proposed to file an affidavit, instanter, 
of the loss or destruction of the original, and moved the Court 
for an order, nunc pro tunc, for the issuing of the fi. fa. in contro- 
versy. 

The Court refused the motion, and this decision is assigned 
as error. 

It appeared to the Court that the alias fi. fa. had been issued 
over four years, and had been in litigation with the affiant du- 
ring the most of that time. 

Counsel for Watson insisted that, under these circumstances, 
the irregularity had been waived by Taylor. 

The Court overruled the position, and this decision is assign- 
ed as error. 


C. B. Cort for plaintiff in error. 
S. T. Battey, for defendant. 


By the Court.—Lumexin, J. delivering the opinion. 


Jacob Watson, holding an execution, by assignment from 
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Fellows, Wardsworth & Co. against Halsted, Taylor & Co. caus- 
ed it to be levied on the property of Robert N. Taylor, one of 
the defendants, who arrested the fi. fa. by an affidavit of illegal- 
ity, on the ground that it had issued without authority of law. 

The facts are these: The original execution was returned to 
the office, with the entry of “no property,” by the Sheriff. Up- 
on being applied for by Watson, the transferee, it could not be 
found; whereupon the Clerk issued this alias fi. fa. in accord- 
ance with the practice which then prevailed in the Southern Cir- 
cuit. This alias fi. fa. was levied on the property of Taylor, one 
of the defendants, when the property was claimed by him, as 
guardian; and upon the trial of the claim, the Jury found the 
property not subject. 

[1.] Under these circumstances, while we hold that an alias 
fi. fa. cannot issue upon the mere motion of the Clerk, but by 
authority alone of the Court, upon proof being furnished as to 
the loss of the original, and of the proceedings which had been 
had thereon, (all of which should be set forth in the order direct- 
ing the alias fi. fa. to issue,) still we think the objection in this 
case comes too late. 

[2.] It should have been made in 1846, when this alias exe- 
cution was first levied. The irregularity could then have been 
cured, as the seven years statutory bar or limitation had not at 
that time attached. 

The present case comes fully within the principle laid down in 
Evans vs. Rogers, (1 Kelly, 463,) that “whenever proceedings 
in Court are irregular, application to set them aside should be 
made in the first instance,” and that “if the party, after discov- 
ering the irregularity, proceed himself and take subsequent steps 
in the cause, or lie by and suffer the other party to do so, the 
Court will not assist him.” 

Judgment reversed. 
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No. 53.—Etizasetu Nat, plaintiff in error, vs. Jesse Mostey, 
administrator, &c. and Morris Naw, defendants. 


{1.] Where a complainant, in a bill, claims one general right to property in 
the possession of two defendants, notwithstanding that right may be deriv- 
ed from distinct sources, a demurrer fur multifariousness will be overruled. 


In Equity, in Appling Superior Court. Decision on demurrer 
by Judge Hansext, June Term, 1850. 


Elizabeth Nail, by her bill, filed in Appling Superior Court, 
charged, that her father, Reuben Nail, in the year 1822, execu- 
ted and delivered to her a deed of gift to certain slaves named, 
which deed she believed had been destroyed by Morris Nail or 
Jesse Mobley; that she took possession of the negroes, occa- 
sionally permitting them to go into the possession of her father ; 
that in 1840, her father executed another deed of gift, conveying 
to her a number of negroes and several tracts of land, a copy of 
which deed was attached to the bill; that she took possession of 
the land and negroes, and was in. the actual or constructive pos- 
session of them at the time of the death of her father, in April, 
1846 ; that complainant and Morris Nail were the only distribu- 
tees of Reuben Nail; that a few months before his death, Morris 
Nail and complainant had a dispute about this property, and it 
was agreed between them, that after the death of said Reuben, 
there should be an equitable division of the property, according 
to certain conditions specified in a written agreement between 
them ; that in pursuance of this agreement, they paid up the 
debts of said Reuben after his death; that in 1847, Jesse Mob- 
ley obtained letters of administration upon the estate of Reuben 
Nail, and in virtue thereof, took possession of all the negroes and 
lands specified, except those in the possession of Morris Nail— 
said Morris absolutely refusing to comply with his agreement for 
an equitable division. ‘The bill charged collusion and fraud be- 
tween Morris Nail and the administrator, to deprive complainant 
of her property ; and also that they were committing great waste 
in cutting and converting to their own use the timber upon the 
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lands specified ; that they obtained possession of her property, 
by falsely representing that if she would permit the said Jesse to 
take possession of the same, they would make the equitable di- 
vision before referred to; but instead of so doing, they were 
jointly converting the same to their own use. 

But “should the Court decide against her title. under the 
deed,” the bill then alleged that she was well entitled to one half 
of the estate of Reuben-Nail. The bill specified the property he 
died possessed of, and charged the same to be in possession of 
the administrator, except a portion which he fraudulently per- 
mitted the said Morris Nail to keep possession of—refusing to 
reduce the same to possession. In this aspect, the bill charged 
a joint waste and conversion of the property of the estate by the 
administrator and Morris Nail. 

The bill charged the inability of complainant to prove the facts 
charged, without resorting to the conscience of the defendant. 

The prayer of the bill was first, that the defendant, Mobley, 
might be decreed to deliver up the property conveyed in the 
deeds to complainant, and might account with her for the hire 
and rent, and also for the timber converted to his own use; oR, 
that Morris Nail and the administrator might be decreed to ac- 
count with each other and compelled to pay to complainant one 
half of the rents and profits of the estate, and that in the settle- 
ment, Morris Nail should account for all advancements made 
him, and that one half of the estate, real and personal, should be 
paid over and delivered to complainant; or, for general relief. 

On demurrer, the Court dismissed this bill for multifariousness 
in joining several and distinct matters against the same party, 
and also in joining several and distinct matters against several 
defendants. 

This decision was excepted to, and is now assigned as error. 


W. B. Gaupen, for plaintiff in error. 


C. B. Coxz, for defendant. 
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By the Court—Wannen, J. delivering the opinion. 


[1.] The complainant in this bill alleges that she has a title 
to certain property in the hands of the defendants, consisting of 
lands and negroes, by virtue of a deed of conveyance, executed 
to her by her father, Reuben Nail, who has departed this life in- 
testate, and also claims one half of the estate of her deceased fa- 
ther, in the hands of the defendants, who, she alleges, have /raud- 
wlently combined together to deprive her of any share of the prop- 
erty to which she is entitled under the deed of conveyance or 
as the distributee of her deceased father, Reuben Nail, and for 
that purpose, Jesse Mobley took out letters of administration on 
the estate of her father, and is now colluding with her brother, 
Morris Nail, to defeat her in the enjoyment of any portion of the 
property, which it is alleged is in the possession of the defend- 
ants, and which they are and have been appropriating to their 
own use. The defendants demurred to the bill for multifarious- 
ness, which demurrer was sustained by the Court below, and the 
bill dismissed. What is multifariousness ina bill in Equity? 
It is the improperly joining in one bill distinct and independent 
matters, and thereby confounding them—as for example, the 
uniting in one bill of several matters perfectly distinct and un- 
connected against one defendant, or the demand of several mat- 
ters of a distinct and independent nature against several defend- 
ants in the same bill. Story’s Equity Pleading, 224, §271. 

The complainant here claims one general right against the de- 
fendants. She claims that right, it is true, under the deed, and 
as the heir at law of her deceased father. All she claims of the 
defendants is, that they may be decreed to account with her for 
the land and negroes in their possession, to which she claims to 
be the owner, deriving her title thereto from two distinct sources, 
and the question on the trial will be, has she established her title 
to the whole of the property described in her bill, under the deed, 
or has she only established her title to one half of it, as the heir 
at law of Reuben Nail, deceased? In either event, she will be 
entitled to an account from the defendants, to the extent of her 
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right. We do not perceive any difficulty or inconvenience which 
will arise in compelling the defendants, who are alleged to have 
her property in possession, from answering her allegations and 
accounting with her therefor. Courts of Equity do not favor this 
objection of multifariousness, as this Court has already announc- 
ed, in Warthen vs. Brantly & Daniel, 5 Georgia Rep. 573. We 
overruled a demurrer for multifariousness in that case, and in 
Butler vs. Durham, (2 Kelly, 413,) and shall continue to do so, 
unless some practical inconvenience will manifestly be the result of 
maintaining the bill in Court. It is the interest of parties, as well 
as the interest of the public, that all matters in controversy be- 
tween them should be settled by one suit, when it can be done 
with safety and without great practical inconvenience. 
Let the judgment of the Court below be reversed. 





No. 54.—Tue Mayor anp ALDERMEN OF THE City oF SAVANNAH, 
plaintiffs in error, vs. THE SavANNAH AND OGEECHEE CANAL 
Company. 


[1.] In a matter of complaint against the Savannah and Ogeechee Canal 
Company, that they were guilty of a nuisance, by obstructing the drainage 
of the low lands of the Springfield Plantation, the City Council of Savan- 
nah determined that they were guilty of the nuisance, and that they be no- 
tified to remove it within a specified time, by constructing an additional 
culvert; and, in default thereof, that the culvert be built by the city, and 
that the company pay the costs of its construction: Held, by this Court, that the 
resolution of the City Council of Savannah, that the costs of the culvert be 
paid by the Savannah and Ogeechee Canal Company, is not a judgment by 
which the rights of the company, as to their liability to pay such costs, are 
concluded, and that the City Council had the power to pass such a resolu- 
tion. 


Application for certiorart. Decision by Judge Henry R. 
Jackson, November, 1850. 
VOL Ix 36 = 
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On the 29th day of August, 1850, Mr. Amos Scudder, the 
President of the Savannah and Ogeechee Canal Company, was 
notified by the Clerk of the City Council of Savannah, that the 
canal embankment constituted an obstruction to the drainage of 
a portion of the city, and required the company to construct an 
additional culvert, giving its dimensions, &c. or else show 
cause why it should not be abated as a nuisance. 

The company, by their President, showed cause, alleging, 
among other things, that the necessity for another culvert, if any 
existed, was the result of the act of the Council themselves. 
The showing was overruled, and two resolutions were passed 
by the Council. The first declared the embankment a nuisance ; 
the second required the company to construct a culvert, as de- 
scribed, in thirty days, and on their failure so to do, that the cul- 
vert be built by the City Council, at the expense of the com- 
pany. Application was made to the presiding Judge of the Su- 
perior Court for a certiorari, to review these two resolutions of 
Council. 

Upon hearing the application, the Court certified that there 
was no controversy as to the abatement of the nuisance, in the 
mode specified, and that the only question at issue was as to the 
authority of Council to cast the expense of the culvert upon the 
company. 

The certiorari was granted—the Court holding that the Coun- 
cil exceeded their authority in adjudging that the expenses 
should be paid by the company. 

This decision is assigned as error. 





Law and Bartow, for plaintiffs in error. 

Marsu and Pepper, for defendants. 

By the Court.—Nisset, J. delivering the opinion. 

[1.] The Mayor and Aldermen of the City of Savannah, on 
the 9th September, 1850, passed the following resolutions : 

Ist. Resolved, That the Savannah and Ogeechee Canal Com- 
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pany is guilty of obstructing the drainage of the low lands of 
the Springfield Plantation, caused by the embankments of said 
canal. 

2d. Resolved, That said company be required to commence 
and finish a culvert fourteen feet wide and two feet six inches 
deeper than the beds of the present culverts, within the space 
of thirty days; and that in default of the same, that such a cul- 
vert be built by the City Council, at the expense of said com- 
pany, and that a copy of the above be served on the President 
of said company. 

These resolutions were passed after notice to the company to 
appear and answer, and after a full hearing. Application being 
made to Judge Jackson, by the Canal Company, for a certiorari, 
it was granted, with directions to the City Council to stay all 
further proceedings in the cause, until the further order of the 
Court. By referring to the petition for the certiorari, I perceive 
that the whole action of the City Council in the matter is ex- 
cepted to and claimed to be erroneous. ‘The order of the Judge 
supersedes the whole action. Upon the decision of the Judge, 
granting the certiorari, errors are assigned before this Court. In 
his written opinion, sent up with the record, he clearly does not 
decide that the City Council had not the power to abate the 
nuisance complained of, and he does decide, only, that the City 
Council had no power to adjudge the cost of removing the nuis- 
ance, by constructing, themselves, a culvert which would sub- 
serve the purpose of draining the Springfield Plantation, against 
that company; and, in an explanatory statement which he has 
appended to the bill of exceptions, and which we are to take as 
part of the bill, and by which we are governed, he expressly 
says that this is all that he did decide. We can consider no 
question which the Court below did not decide ; and we are to 
consider only those which he says he did decide. His certificate 
to the bill, a part of which is his explanatory statement, is’ con- 
clusive as to the points ruled in the case. We are then to de- 
termine whether the presiding Judge erred in ruling that the 
City Council of Savannah had no power to adjudge the expenses 
of constructing the culvert, ordered to be constructed in the 
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second resolution before quoted, against the Canal Company. 
To do so, it is necessary to determine -what the order or resolu- 
tion of the Council:is, and what is its effect. The Court below 
calls it a judgment. It is true that, when it was passed, the 
Council were acting in their judicial capacity. It was passed 
when the matter of complaint against the Savannah and Ogee- 
chee Canal Company was before them. Still, I apprehend that 
it neither is nor was by them considered a judgment, upon which 
process of execution could issue for enforcement. Whilst they 
were judges in the matter in issue between the city and the 
company, they were, at the same time, the Mayor and Aldermen 
of the City of Savannah—the officers of the City of Savannah. 
They could, at that sitting, and in reference to the same subject 
matter, act in both capacities. The time when, and the occasion 
for the order, do not necessarily make it a judgment. They 
could not have intended it for a judgment, because the ordinance 


- of the city—their own law, under which they were then acting, 


and without which they could have taken no action—of August, 
1850, declares the manner in which the costs of constructing 
this culvert shall be collected. The manner there pointed out 
is inconsistent with the idea that this is or was intended to be a 
judgment. That ordinance provides that, in case of nuisance 
for the want of sufficient culverts, the party shall be notified to 
construct them ; and upon failure so to do, they shall be pro- 
vided by the city, and their costs shall be collected from such 
party, by warrant of distress, or by an action on the case for dama- 
ges. We are to presume that the Council acted in reference to 
the law. We cannot presume an intention in any tribunal to 
violate the law. What, then; is it? It may be considered in 
more lights than one, and either view of it gives it a reasonable 
intendment and effect. It may be viewed in the light of an in- 
struction to the proper officer of their board, so soon as the cul- 
vert was built, to take the legal steps to collect the costs of con- 
structing it—that is, to institute a proceeding, under the law for 
that purpose, by warrant of distress or by action on the case for 
damages ; or it is simply a declaration that the Council expected 
the company to pay the cost, which subserved the purpose of a 
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notice to them. In either view, it was competent for the Coun- 
cil to pass suchan order. In the latter view, it ought to be held 
as an act kind and considerate towards this company. Suppose, 
though, that they intended it as a judgment, upon which sum- 
mary process of enforcement could issue, that intention does not 
make it so. Their own law would defeat such intention. It is 
a nullity, by virtue of the ordinance of 1850, which points out 
the mode in which the costs shall be collected, and which was 
in force at the time it was passed. ‘To say the least of it, it is 
harmless. The company are not concluded, as to their liability 
to pay the costs, by it. The Courts of justice will be open to 
them whenever, either under this order, or by warrant or by ac- 
tion, the attempt is made to collect the costs. No fear but that 
they will have their day in Court. Whether they will be liable, 
in law, to pay it, is a question not made, and upon which we 
express no opinion. It seems to us that the city authorities have 
pursued a mild and forbearing course in this whole matter. 
Having power to abate this nuisance, they could have proceeded 
summarily to do so, and, without delay, have ordered their Mar- 
shal to cut down the embankments of this company. Very 
properly, they have forborne to do so, and have taken a course 
which, whilst it fulfils their obligations to the city, is least irn- 
tating to the feelings, and least injurious to the property of the 
defendants in error. 
Let the judgment be reversed. 
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No. 55.—A.teEN, Batt & Co. plaintiffs in error, vs. Taz Mayor 
AND ALDERMEN OF THE City or SavannaH, defendants in er- 
ror. 


[1.] The writ of error is an original writ. 

[2.] The object and effect of the writ of error considered. 

{3.] The writ of error is in the nature of a new suit. It lies only to a final 
judgment. E 

[4.] Where a cause is carried up, and the judgment of the Superior Court af- 
firmed, it takes effect from the date of the first judgment. 


[5.] Neither by the Common Law, nor the Act organizing the Supreme Court 
in this State, is a writ of error a supersedeasof the execution, unless bond 
and security is given. 

{6.] Judgments in the Circuit Court, which are affirmed, do not lose any lien 
or priority, by reason of the proceedings in the Supreme Court. 


{7.] The pendency of a writ of error does not impair or affect the judgment 
of the Superior Court. It is binding until reversed, and, when affirmed, is 
binding, ad initio. 

{8.] A Statute of the State, declaring of full force all the ordinances of a city 
or other corporation, “in operation” at its date, does not embrace one which 
has been judicially pronounced by the Superior Court to be inoperative be- 
fore its passage. 

[9.] The phrase, “in operation,” defined. 


Certiorart. Decided by Judge H. R. Jackson, December 20th, 
1850. 


On 11th November, 1842, the Mayor and Aldermen of the 
City of Savannah passed an ordinance, imposing a tax upon 
the gross commissions or income received from sales of goods, 
professional pursuits, &c. On the 22d November, 1849, another 
ordinance was passed, “to reduce the taxes of the City of Sa- 
vannah,” which, among other things, reduced “the tax on in- 
come 25 per cent.” Onthe 9th of December, 1849, the Gene- 
ral Assembly passed an Act which, among other things, provides, 
“¢ That all and singular the ordinances of said corporation (of Sa- 
vannah) heretofore passed, and now in operation, for the laying or 
collecting of any tax or assessment, be and they are hereby 
adopted and confirmed, and declared of full force.” 





ae, 5 











SAVANNAH, JANUARY TERM, 1851. 287 
Allen, Ball & Co. vs. Mayor and Aldermen of Savannah. 








By a declaratory ordinance, passed 13th May, 1850, the income 
tax was directed to be collected from the date of the passage of 
the Act, 9th December, 1849. 

On the 9th day of June, 1849, in a cause pending between 
the Mayor, &c. of Savannah and Charles Hartridge, Judge Flem- 
ing, then presiding in the Superior Court of Chatham County 
declared the ordinance of 11th November, 1842, illegal and 
void; which decision, on appeal to the Supreme Court, was af- 
firmed at January Term, 1850. See 8 Ga. Reps. 23. 

Allen, Ball & Co. having refused to pay their income tax, as- 
sessed as prescribed in the declaratory ordinance of May, 1850, 
an execution was issued therefor. ‘To this fi. fa. an affidavit of 
illegality was filed, on the grounds, among others, that the City 
Council had no power to pass the ordinance assessing a tax on in- 
come ; that the ordinance of November, 1842, had been declar- 
ed illegal and void, before the passage of the Act of December, 
1849, and was consequently not “ now (then) in operation,” and 
that the declaratory ordinance of May, 1850, was retrospective 
and void. 

The City Council having overruled the grounds taken, a writ 
of certiorari was applied for to Judge Jackson, presiding in Su- 
perior Court. On argument had, the writ was refused. 

And to this decision exceptions were filed, on which error has 
been assigned. 


Law and Bartow, for plaintiffs in error. 
Lioyp & Owens and R. H. Grirrin, for defendants. 
By the Court.—Lumrxw, J. delivering the opinion. 


By an ordinance passed the 11th of November, 1842, the 
Mayor and Aldermen of Savannah imposed a tax of two and a 
half per cent. on gross income; and on the 22d of November, 
1849, they passed another ordinance, reducing the tax on income 
twenty-five percent. On the 13th day of May, 1850, the Mayor 
and Aldermen passed another ordinance, entitled “ An ordinance 
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declaratory of existing tax ordinances, which is as follows: 
Whereas, it is understood that doubts exist as to the precise day 
from which returns are to be made under the ordinance passed 
the 11th day of November, 1842, imposing a tax upon all gross 
income derived from commissions, (whether ordinary or guaranty 
commissions,) charged on purchases or sales of any articles 
whatever, or procuring and collecting freights, or receiving and 
forwarding goods; on all money negotiations; on the purchase 
or sale of stocks, or other evidences of debt or commissions re- 
ceived as executor or executrix, or administrator or administra- 
trix, and also upon the profit or income arising from the pursuit 
of any faculty, profession or calling, (the clergy and school- 
masters excepted ;) and, whereas, the Legislature at its last ses- 
sion, by an Act duly passed and: approved, adopted, confirmed 
and declared of full force, all and singular the ordinances of this 
corporation heretofore passed and then in operation, for laying 
and collecting any tax or assessment— 

“Be it therefore ordained by the Mayor and Aldermen of the 
City of Savannah and the hamlets thereof, in Council assembled, 
and it is hereby ordained by the authority of the same, that the 
City Treasurer be, and he is hereby ordered and directed to re- 
ceive, and all persons liable to said tax are required to make re- 
turns under the ordinance aforesaid, and those amendatory there 
of, from the day of the passing and approving of the Act afore- 
said. 

And be it further ordained, that the City Treasurer issue ex- 
ecutions against all defaulters, according to the tax ordinances 
of the city.” 

By order of this last ordinance, Allen, Ball & Co. returned 
commissions on purchases, sales, freight, and other negotiations, 
from the 8th December, 1849, to the 30th April, 1850, inclu- 
sive, $6,381, tax $119 71; and having failed to pay this tax, 
the Mayor and Aldermen issued ‘an execution for the collection 
of the same, under which a levy was made, when Allen, Ball 
& Co. filed their affidavit of illegality, setting forth, among 
other things, the following grounds : 

1st. Because the said execution was issued upon assessment 








SAVANNAH, JANUARY TERM, 1861. 289 
Allen, Ball & Co. vs. Mayor and Aldermen of Savannah. 








made upon the return of deponents of their gross income, de- 
rived from purchases, sales, freight, negociations and general 
commercial business, between the 8th December, 1849, and 
30th April, 1850, which said return was made by an order of the 
Mayor and Aldermen of the City of Savannah and the hamlets 
thereof, which said order was illegal. 

2d. Because the corporation of the City of Savannah is not 
authorized by any law of this State, to levy an assessment upon 
income, and because the said execution has issued to collect a 
tax or assessment upon the income of deponents, derived from 
their personal labor. 

3d. Because the ordinances and resolutions, passed by the 
Mayor and Aldermen of the City of Savannah and the hamlets 
thereof, under which said assessment has been made and exe- 
cution issued, are not in conformity with the Act of 24th of 
December, 1845, nor the tax law of 1804, nor any other law of 
this State, nor in conformity with the powers conferred upon the 
corporation of the City of Savannah by the Act of 1849, or by 
any other Act of the Legislature of the State of Georgia, but, 
on the contrary, is in violation of said laws. 

4th. Because the ordinances of the City of Savannah, which 
assess a tax upon income, and under which said execution is- 
sued and is proceeding, have been declared to be invalid and 
void by the highest judicial Courts in this State, and because 
said execution has been issued under said ordinances thus judi- 
cially declared to be inoperative. 

5th. Because the ordinance of the Mayor and Aldermen of the 
City of Savannah and the hamlets thereof, passed the 13th of 
May, 1850, entitled “ An Ordinance declaratory of existing Tax 
Ordinances,” and by virtue of which said assessment was made, 
and the said execution issued, was without authority of law, and 
levied a retrospective tax upon income which had been received 
and expended prior to its enactment. . 

This affidavit of illegality being returned to the Mayor and 
Aldermen on the 29th August, 1850, the same was overruled by 
them, and the execution and levy ordered to proceed. Where- 

“upon, Allen, Ball & Co. by their counsel, excepted to the said 
VoL Ix 37 ; 
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order and decision of the Mayor and Aldermen, upon the affida- 
vit of illegality, which exceptions were overruled. Allen, Ball 
& Co. then presented their petition to the Judge of the Superior 
Court, in and for the Eastern District, in terms of the law, pray- 
ing for the writ of certiorari upon the specifications of errors 
complained of in the said decision and order of the Mayor and 
Aldermen, and, upon the said petition, the Judge made an order 
that the Mayor and Aldermen should show cause why the prayer 
of the petitioners should not be granted, and the writ of certiorari 
issued. Upon the 20th December, 1850, the writ was made 
returnable, and cause shown. Whereupon, the Judge refused 
to grant the same, and maintained that the 4th section of the 
Act of the Legislature, approved on the 8th December, 1849, 
in reference to the City of Savannah, and providing “that all 
and singular the ordinances of said corporation heretofore passed, 
and now in operation, for the laying and collecting of any tax or 
assessment, be, and the same are hereby adopted and confirmed, 
and declared of full force,” made the ordinance of 1842, under 
which this tax was imposed, valid and legal, notwithstanding the 
same had been pronounced null and void by his predecessor of 
the Eastern Circuit, on the 9th of June, 1849, which judgment 
was affirmed by the Supreme Court, in the Term of January, 
1850. To which decision, Allen, Ball & Co. by their counsel, 
Law and Bartow, Charlton & Ward, excepted, and now allege the 
following grounds of error : 

Ist. Because the Judge decided that the execution issued 
against the property of Allen, Ball & Co. for the recovery of the 
tax assessed upon their income, as heretofore set out, was prop- 
erly issued, and by authority of law. 

2d. Because the Judge decided that the Act of the General 
Assembly of the State of Georgia, passed the 8th day of De- 
cember, 1849, gave validity to the ordinance of the Mayor and 
Aldermen of the City of Savannah, passed the 11th day of No- 
vember, 1842, entitled “An Ordinance amendatory of, and 
in addition to the Tax Ordinance of the City of Savannah, 
for raising supplies for the support of a Watch, and other pur- 
poses.” 
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3d. Because the Judge decided that the said ordinance, be- 
fore recited by its title, was im operation at the time of the passing 
of the Act of the General Assembly, of the 8th day of Decem- 
ber, 1849, when, in fact, the said ordinance, so far as it related 
to the tax therein imposed upon income, had been declared to 
be inoperative and void by the Judge of the Superior Court of 
the Eastern District, in the Term of May, 1849, which judg- 
ment was affirmed by the Supreme Court, in the Term of Janu- 
ary, 1850. 

4th. Because the Judge erred in the construction he gave to 
the 4th section of the Act passed by the General Assembly, on 
the 8th of December, 1849, which enacted “that all, and singu- 
lar the ordinances of said corporation, (of Savannah,) heretofore 
passed, and now in operation for the laying and collecting of 
tax or assessment, be, and they are hereby adopted and con- 
firmed, and declared of full force,” by applying the said section 
to the tax ordinance referred to, when the same was not in ope- 
ration in law or in fact. 

5th. Because the Judge erred in deciding “that the only ordi- 
nances of the City of Savannah; of the character referred to, 
which were not either obsolete or repealed at the date of the 
Act, were the ordinances of the 11th of November, 1842, and 
of the 22d of November, 1849, the latter being a re-enact- 
ment of the former, with a reduction of the rates of taxation,” 
when, in fact, there were other ordinances “ of the character re- 
ferred to,” and the ordinance of the 22d of November, 1849, 
was not a re-enactment of the ordinance of the 11th of Novem- 
ber, 1842, but only an amendment thereto. 

6th. Because the Judge erred in deciding “that a legislative 
Act, when passed directly by the Legislature, or indirectly by 
their authority, must be considered as in operation, until repealed 
or pronounced unconstitutional or illegal by the Supreme Court 
of the State.” Whereas, the ordinance in question had been 
declared to be inoperative by a Court of superior and competent 
jurisdiction, in a case in which its validity had been directly in 
issue, which judgment remained of full force, until reversed by 
a supreme tribunal, or overruled by its own authority, and which 
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judgment was subsequently affirmed by the Supreme Court, and 
was, therefore, of force and binding from the time when it 
was made by the said Superior Court. 

7th. Because the Judge erred in his construction of the Act 
of the Legislature of December 9th, 1849, by calling, in aid of 
said construction, extrinsic facts and circumstancs not mentioned 
or alluded to in the Act itself, and by explaining the legislative 
intent outside of the terms of the Act. 

Judge Jackson deemed it unnecessary for him to consider 
whether the last ordinance, of May, 1850, could or could not 
retroact, so as to authorize the issuing and levy of this tax exe- 
cution ; for the reason, I suppose, that he viewed this as a pro- 
ceeding under the previous ordinances of 1842 and 1849. Such 
it purported to be, and undoubtedly is. Indeed, this last ordi- 
nance did not profess to levy a tax, but was directory, merely, as: 
to the mode of giving in and receiving the income tax, under 
existing ordinances. And the whole question, in this:case, turns 
upon a single point: Did the fourth section of the Act of 1849 
give validity to the income ordinances then upon the statute book 
of the corporation of the City of Savannah? And the answer to 
this inquiry depends upon the settlement of this principle. Does 
a Statute of the State, giving vitality to ali the tax ordinances 
of a city “in operation,” apply to one which has been judicially. 
declared by the Superior Court to be inoperative before its: 
passage? The ordinance of 1842, having been decided by 
Judge Fleming, at the May Term, 1849, of Chatham Supe- 
rior Court inoperative, which judgment was affirmed by the 
Supreme Court, upon writ of error, the January ensuing, was 
this ordinance embraced by the Act of the Assembly of the 
8th December, 1849, “adopting, enforcing and declaring of full 
force, all and singular the ordinances: of the corporation of Sa- 
vannah then in operation?” To determine this point properly, 
it becomes necessary to ascertain the effect and operation of 
a writ of error, in relation to:the judgment rendered in the Cir- 
cuit Court. 

*o{1) The writ-of error is:an: original: writ, -In.England, it is 
issued out of a Court of competent jurisdiction, directed to the 
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Judges of a Court of record, in which final judgment has 
been given, and commanding them, in some cases, them- 
selves to examine the record; in others, to send it to an- 
other Court of appellate jurisdiction, therein named, to be ex- 
amined, in order that some alleged error in the proceedings 
may be corrected. Steph. Pl. 138. 1% Cowen, 18,19. 3 Ham- 
mond, 354. 

[2.] The object of the writ of error is to review and correct 
an error of the law, which is not amendable at Common Law, or 
cured by any of the Statute of jeofails. Tidd’s Pr. ch. 43. 
Graham’s Pr. B. 4, e. 1 Bac. Abr. Error in pr. 1 Vern. 169. 
Yelv. 76. 1 Salk. 322. 2 Saund. 46. n.6. Ibid, 101, 2. 1. 
3 Bl. Com. 405. Serg. Const. Law, ch. 5. 

[3.] It is considered a new suit, and it is less an action be- 
tween the original parties than a question between the judg- 
ment and the law. It is not the action which is to be judged, 
but the judgment. 7 Durnf. & East, 337. 6 Port. Rep. 9. 3 
Story’s Const. Law. §1721. 2 Sand. 101, £ 

Writs of error are, upon final, as contrasted with inferlocu- 
tory judgments, meaning, by the words final judgment, one 
which determines the particular cause. 1 Wend. 35. 4 Cow- 
en, 82. 6 Johns. 337. 2 Mass. 142. 3 Binney, 531. % 
Pierce, 606. 3 T. R. 78. 2 Salk. 504. 4 Rawle, 355. 2 
Peters; 464, 465. 5 Conn. Rep. 356, 357. Tillinghast & Yates” 
Treatise on Error and /lppeals, passim. 

[4.] The inference to be drawn from these authorities is, that 
the judgment of the Court below is-considered, at Common Law, 
a final judgment, and the object of the new proceeding by writ 
of error, is to test this judgment by the law, the result being, on 
such an examination, either its affirmance or reversal. 

[5.] By the Act of 1845, as well as by the Common Law, a 
writ of error is no supersedeas of’ execution, unless bond-and se~ 
curity is given, The first judgment is treated, to all mtents and 
purposes, as a final judgment. Indeed, if it be ‘sustained, none 
other is- awarded. | 

[6.] And the Statute expressly provides that judgment in the 
Court below, if affirmed, ‘shall not lose any“lien or’ priority by 
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reason of the proceedings in the Court above. Pamphlet Laws, 
1845, p. 21. 

[7.] Our conclusion, therefore, is that the pendency of the 
writ of error did not affect the judgment of the Superior Court 
declaring void the ordinance of 1842, imposing a tax upon in- 
come. It was binding until reversed, and being affirmed, it 
was binding, ab initio. The only effect of the judgment of the 
Supreme Court, in January, 1850, was the judicial ascertainment 
of the fact, from an examination of the record, that the ordi- 
nance of November, 1842, was always a nullity, so far as in- 
income tax was concerned, the corporation possessing no 
authority to impose it, and of course was inoperative, on the 
8th of December, 1849, when the Act of the Legislature was 
passed. 

[8.] Had the judgment of affirmance of the Supreme Court 
been pronounced prior to the legislative enactment, there would 
be no doubt or controversy. The effect is just the same, whether 
made in October, before the Act was passed, or in January, af- 
terwards. It relates back, and takes effect from the date of the 
first judgment in the spring of 1849. 

[9.f What is the meaning of the phrase, “ in operation,” used 
by the Assembly? According to Webster, and the best lexico- 
graphers, operation is defined to be the exertion of power, phys- 
ical, mechanical or moral—action, as of an army or fleet— 
movement of machinery. Can an ordinance, which had been 
pronounced a nullity by a Court of competent jurisdiction, six 
months previously, and the proceedings under it set aside as ille- 
gal, be said to be “in operation,” viz: working for the corpora- 
tion? Instead of beg in progress, its motion was completely 
arrested, never to be again revived. 

What purpose those who framed this Act may have designed 
to subserve, we do not pretend to know. Gathering the inten- 
tion of the Legislature from the language of the Statute, we are 
of the opinion that the ordinance of 11th of November, 1842, 
was not “in operation” at the time of the passing of the Act of 
December 8th, 1849, and was, therefore, not embraced by the 
terms of the 4th section of that Statute. 
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Whether the 3d section of this Act confers power to impose 
an income tax, itis unnecessary to decide. It vests the Mayor 
and Aldermen “ with full power and authority to make such 
assessments, and levy such taxes on the inhabitants of Savan- 
nah, or those who have taxable property within the same, for 
the safety, benefit, convenience and advantage of the city, as 
shall appear to them expedient.” All I can say is, that this 
grant is exceedingly broad. 

Let the judgment be reversed. 
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No. 56.—Epwarp Brooks, plaintiff in error, vs. Joan C. Asu- 
BuRN, defendant in error. 


[1.] Inan action of trespass for killing a slave, the defendant plead the gen- 
eral issue, and at the trial, gave in evidence, by way of justification, that 
he was acting as a patrolman, under the 44th section of the Act of 1770: 
Heid, that the defendant was not sued for putting in execution any of the 
powers contained in the Act of 1770, and that so much of that Act as is 
repugnant to the Judiciary Act of 1799, which requires the defendant plainly, 
fully and distinctly to set forth his defence in writing, is repealed by the 
latter Act. 


[2.] Where a witness who resides in the County in which the suit is pending, 
and was in attendance under a subpena on the first day of the Court, and 
on that day his testimony was taken by commission, who, on the day of the 
trial, was unable to attend the Court, from bodily indisposition: Held, that 
the testimony could not be read as that of a witness who was unable to at- 
tend the Court from age or bodily infirmity, as contemplated by the Act of 
1838. 
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[3.] Where an immediate act is done by the co-operation, or the joint act of 
two or more persons, they are all trespassers, and may be sued jointly or 
severally, and any one of them is liable for the injury done by all. To 
render one man liable, in trespass, for the acts of others, it must appear 
either that they acted in concert, or that the act of the party sought to be 
charged, ordinarily and naturally produced the acts of the others. 


Trespass, in Macon Superior Court. Tried before Judge 
Warren, September Term, 1850. 


This was an action of trespass, brought by Edward Brooks 
against John C. Ashburn, for the value of a negro man. ‘The 
plaintiff’s case showed that Ashburn and one Drawhorn went 
to the house of one Lockett, on the Sabbath day, in search of 
a runaway negro of Drawhorn’s. Seeing some negroes col- 
lected, they approached them, when the negroes ran in different 
directions. Ashburn pursued one, and Drawhorn another. Draw- 
horn struck the negro of plaintiff, and killed him. The value of 
the negro $800. 

Plaintiff offered in evidence the interrogatories and answers 
of John McKenzie, an aged and infirm person, who had been 
subpcenaed, and was in attendance on the first day of the term. 
The commission was executed on that day. On the day of the 
trial, he was “ unable to attend, from bodily indisposition.” The 
witness was a regular minister, of the gospel, and had attended 
his usual appointments previous to this last sickness. 

The Court rejected the depositions, offering plaintiff a con- 
tinuance. This decision was excepted to, and is assigned for 
error. 

Defendant proved that he was commissioned as a Captain of 
Patrols, in the first of the year, 1846, (in which year the negro 
was killed,) which commission was to continue three months, or 
until the Captain resigned. The negro was killed within his 
patrol district. 

To all of this testimony plaintiff objected, on the ground that 
defendant had pleaded only the general issue, and had not set 
forth in his answer the defence now relied on. The Court 
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overruled the objection, and this decision was excepted to, and 
is now assigned as error. 

The Court charged the Jury as follows : 

“Tf the evidence convinces you that Drawhorn and the de- 
fendant went voluntarily, and in concert, into the enclosure of 
Mr. Lockett, to rout slaves there seen by them, and, in the pur- 
suit of this purpose, Drawhorn or Ashburn killed the negro, each 
and both are civilly liable to any party injured, for the injury 
done by either, and the value of the slave is the measure of 
damages. 

“ But if the entering the enclosure of Lockett by defendant 
and Drawhorn was not voluntary, but in the execution of patrol 
duty by Ashburn, the act of entering the enclosure was not a 
trespass, but lawful; and, in the execution of this lawful act, 
any one of the parties who acts in excess of his duty, will be 
alone liable; or, at most, any such as may act in excess of their 
duty would be liable for damages arising from the excessive 
act. So that if it was in discharge of their duty, as patrol- 
men, they entered the enclosure, and Drawhorn went in pur- 
suit in one direction, and the defendant in another direction, and 
Drawhorn killed the slave without excess of action by Ashburn, 
or by his direction, then Ashburn is not civilly liable, and plain- 
tiff must look alone to the party killing his slave for the dam- 
ages he has received. 

“The Jury will discover from this, that much depends upon 
the fact, whether the defendant was acting at the time, bona fide, 
as a patrolman, in the agency he had in the matter under consid- 
eration. If, at the time, he was acting, bona fide, as a patrol- 
man, and was not present and countenancing the excessive act 
of producing death, then he is not liable to plaintiff for damages. 
But, on the contrary, if the defendant and Drawhorn were not 
acting as patrolmen, and this defence is an afterthought, then 
each is liable for the act of the other, and Ashburn is liable for 
the act of Drawhorn, and (if Drawhorn killed the negro) liable 
for the value of the slave. The Jury will judge of the evidence, 
and apply it to the principles of law laid down, and find, ac- 
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cording to the conviction which the evidence produces on your 
minds.” ° 

To all of which instructions, or so much as tended to excuse 
the defendant from liability as a co-trespasser, on the ground of 
being a patrolman, plaintiff excepted, and has assigned error 
thereon. 

These several grounds of error were argued before the Su- 
preme Court. 


S. Miter and Geo. R. Hunter, for plaintiff in error. 
L. S. Smrru, for defendant in error. 
By the Court—W annex, J. delivering the opinion. 


[1.] The first ground of error taken in the record to the 
judgment of the Court below, which we shall consider, is the 
admission of the evidence offered by the defendant, as a justifi- 
eation under the Patrol Laws of this State. This defence was 
not specially set forth in the defendant’s answer, he having only 
plead the general issue to the plaintiff’s action. The question is, 
whether this evidence of justification was admissible, under the 
plea of the general issue? 

The defendant relies on the 44th section of the Act of 1770, 
relating to slaves, patrols, and free persons of color. Prince, 
786. ‘That section of the Act declares, that “if any person 
shall be, at any time, sued for putting in execution any of the 
powers contained in this Act, such person shall and may plead 
the general issue, and give the special matter and this Act in 
evidence,” &c. 

This action is a common action of trespass, brought by the 
plaintiff against the defendant. The defendant is not sued for put- 
ting in execution any of the powers contained in the Act of 1770. 
It is true, he offered evidence, on the trial, to justify himself, un- 
der the provisions of that Act; but such evidence was an inde- 
pendent matter of defence for him, which he ought specially to 
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have set forth in his answer, as provided by the 9th section of 
the Judiciary Act of 1799. Prince, 421. 

The Judiciary Act of 1799 regulates the pleadings in all civil 
suits, cognizable in the Superior and Inferior Courts, on the 
Common Law side of said Courts, respectively. Prince, 420. 
The plaintiff’s action was a civil suit, to recover damages for the 
injury done to his property ; and if the 44th section of the Act. 
of 1770 shall be considered as repugnant to the Act of 1799, so: 
far as the pleadings of the defendant are concerned, then the 
Act of 1799 repeals the Act of 1770 tothatextent. The same 
reason exists in this case why the defendant should “plainly, 
fully and distinctly set forth the cause of his defence,” to pre- 
vent surprise at the trial, on the part of the plaintiff, as in any 
other civil suit which may be instituted in the Court. Johnson: 
et al. vs. Ballingall, 1 Kelly, 68. 

This ground of error was well taken, and must be sustained. 

[2.] The next ground of error assigned upon the record is, 
that the Court rejected the answers of John McKenzie, whose 
testimony had been taken by commission, under the provisions 
of the Act of 1838. ‘That Act provides, among other things, 
that any witness whom the plaintiff or defendant may deem ma~- 
terial in any cause pending in any of the Courts of Law and 
Equity in this State, who, from age or other bodily infirmity, may 
be unable to attend Court, it shall and may be lawful to exam~ 
ine such witness by commission, nn the manner prescribed by 
law, in case where witnesses reside out of the County. Hotch- 
kiss, 585. The facts disclosed by the record do not, in our 
judgment, bring this witness within that provision of the Act of 
1838, which relates to those persons who, from age or other bodily 
infirmity, are unable to attend the Court. This witness resided in 
the County,.was subpeenaed and attended the Court, in person, on 
the first day of the term, on which day his answers were taken ; 
but on the day of the trial, the record states, he was unable to 
attend, from bodily indisposition, not from age or bodily infirmity. 
It also appears that the witness was a minister of the gospel,,and 
attended his-usual appointments prior to this last sickness. Tak- 
ing the record as true, this witness was attending the Court un- 
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der a subpeena, like any other witness who lived in the County 
in which the suit was pending, but was taken sick during the 
term of the Court, and was not able to be present on the day of 
trial on that account. 

The plaintiff was undoubtedly entitled to have had a continu- 
ance of his cause, which the Court offered to grant him, but the 
testimony of the witness, taken by commission, under the peculiar 
facts of this case, we think, was properly rejected by the Court. 
It is always desirable to have the witness personally present in 
Court, when it can be done, and we are unwilling to create ez- 
ceptions in favor of the introduction of testimony taken by com- 
mission, beyond those which the Legislature have thought proper 
to create, and the party offering such testimony must clearly 
bring it within the provisions of the Statutes which authorize it. 
See Craft vs. Jackson, 4 Geo. Rep. 363. 

[3.] The third and last objection taken to the judgment of 
the Court below, is its charge to the Jury. 

Ashburn was alone sued in this action, and the effort of the 
plaintiff, on the trial, was to make him a joint trespasser with 
Drawhorn, who killed the slave. Ashburn justified as a patrol- 
man. It appears some negroes were routed in the yard of Lock- 
ett; Ashburn pursued one in one direction, and Drawhorn pur- 
sued the plaintiff’s negro in another direction, and committed 
the trespass. ' 

Where an immediate act is done, by the co-operation or the 
joint act of two or more persons, they are all trespassers, and 
may be sued jointly or severally, and any one of them is liable 
for the injury done by all. To render one man liable, in tres- 
pass, for the acts of others, it must appear either that they acted 
in concert, or that the act of the party sought to be charged, ordi- 
narily and naturally produced the acts of the others. ile vs. 
Swan, 19 John. Rep. 382. If Ashburn, as a patrolman, entered 
the yard of Lockett, in company with Drawhorn, to disperse the 
slaves, and did not exceed his authority by any act done by 
him, he is not responsible for the excess of authority on the 
part of Drawhorn, unless he acted in concert with Drawhorn, 
either directly or indirectly, in the commission of the acts which 
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constitute such excess of authority. Did the act of Ashburn 
entering the enclosure where the negroes were, as a patrolman, 
and pursuing one negro, which was not injured, in one direc- 
tion, naturaily produce the act of trespass committed by Draw- 
horn upon the plaintiff’s negro, who was pursued in a different 
direction? In short, did Ashburn, either directly or indirectly, 
act in concert with or contribute to the act alleged as an ex- 
cess of authority on the part of Drawhorn? If he did, then, in 
the eye of the law, he is a co-trespasser; if he did not, then he 
is not liable to the plaintiff as such. 

We are of the opinion that the Court gave the law saielilialile 
to the facts of this case, in charge to the Jury, substantially 
correct, and find no ground for a reversal of the judgment in that 
assignment of error. The judgment of the Court below must, 
however, be reversed, on the first ground considered, and it is 
so adjudged. 





No. 57.—Henry S. Hoaptey, plaintiff in error, vs. Luxe Buss, 
defendant. 


[1.] Letters from the indorser to the holder ofa note, barred by the Statute, 
which bear date anterior to six years preceding the institution of suit: Held, 
to be inadmissible to take the case out of the Statute. 

[2.] A note made payable at either of the Banks in Macon: Held, to be within 
the proviso to the Act of 1826, which dispenses with demand and notice to 
charge an indorser. 

[3.] An indorser can waive demand and notice before the maturity of the 
note only; after its maturity, he can waive proof of demand and notice. 


Assumpit, &c. in Early Superior Court. Tried before Judge 
Warren, October Term, 1850. 
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This was an action by Hoadly against Bliss, as the indorser 
upon the following note : 


$1660 50. December 25, 1837. 

On the first day of June next, we promise to pay to the or- 
der of Luke Bliss, sixteen hundred and sixty dollars and fifty 
cents, at either Bank in Macon, for value received. 

(Signed,) CRAFT & LEWIS. 

{indorsed,) Luxe Buss. 

Credits.—February 11, 1841, $100; March 27, 1841, $100; 
April 28, 1841, $100; June 8, 1841, $84 12. 


‘The suit was commenced on the 9th April, 1847, and there 
‘was in the petition a count upon a new promise alleged to have 
been made on 20th April, 1841. 

On the trial, the following letter was read in evidence. 


Fort Gares, April 20, 1841. 
“ Mr. H. S. Hoadly: 

Dear Sir—I enclose you herewith one 
hundred dollars, the best funds I could get. We don’t get a 
dollar of Augusta bank bills in this quarter. The bearer of this, 
Dr. Gardner, will return in a short time. You could acknowledge 
receipt by him. ‘Times are extraordinary hard on Merchants. 
I wish you could excuse me from paying anything more at pre- 

sent. Truly yours, LUKE BLISS.” 


Three other letters were offered in evidence, dated, respective- 
_ ly, 16th January, 1841, 3d February, 1841, and 21st March, 
1841, the first of which prayed indulgence upon the claim 
now in suit, and the two latter enclosed each the sum of $100. 

The Court rejected the letters as evidence, on the ground that 
they bore date anterior to six years immediately preceding the 
commencement of the suit. This decision was excepted to by 
eounsel for plaintiff. 

The Court, among other things, charged the Jury, that to hold 
the defendant liable, as indorser upon the note, it was neces- 
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sary for the plaintiff to prove demand and refusal of the maker, 
and notice to the defendant; that the said note fell within the 
proviso to the Act of 26th December, 1826, “to define the lia- 
bility of indorsers of promissory notes,” &c. and that if plaintiff 
failed to prove notice of the demand and refusal, the defendant 
was discharged. 

To which charge, plaintiff excepted. 

On these two exceptions, error was assigned. © 


Down1n¢, for plaintiff in error. 
McDoveatp and CaruTuers, for defendant. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] The letters were rightfully rejected. They could prove 
nothing of themselves, bearing date anterior to the six years pre- 
ceding the suit. If they contain evidence of a new promise to 
pay the note, that promise is barred. There is no evidence to 
connect them with the payments made within six years, and can- 
not be, therefore, any part of the res geste of those payments. 

[2.] We also think that this’ note is within the proviso to the 
Act of 1826. It excepts from the operation of the Act, which de- 
clares demand and notice to be unnecessary to charge indorsers, 
“notes which shall be given for the purpose of negotiation, or 
intended to be negotiated at any chartered bank, or which may 
be deposited in any chartered bank for collection.” Prince, 462. 
This note is made payable at either of the banks in Macon. The 
undertaking of the holder is, that he will have the note at one of 
those banks at maturity, and of the maker, that he will there pay 
it. The presentation of a note at bank for payment, and the 
payment of it there, would be a collection of it at bank. If the 
note be presented at bank by the holder, or any other person for 
him for payment at maturity, it is a-deposit there for collection. 
When, therefore, the parties agree in the face of the note, that it 
shall be payable at bank, such agreement affords conclusive evi- 
dence that they intend it to be deposited there for collection ; 

voL 1x 39 
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and we are obliged to infer that it was so agreed for the very 
purpose of bringing it within the proviso of the Statute; that is, 
that it was the purpose and intent of the parties to this paper, 
that the indorser should have notice. Again, it is fairly to be 
presumed, from the fact that this note is made payable at bank, 
that the parties intended it to be negotiated at bank. This is the 
form in which notes are usually written when money is to be 
raised upon them at bank. It is not an indispensable form, but 
it is the usage to make them payable at the bank where they are 
to be discounted. It is convenient to have them so payable. 
The understanding of mercantile men and of the law merchant 
would be, I think, that where a note is thus drawn, the intention 
of the parties is, not that it necessarily must be, but that it may 
be negotiated—that is, sold—transferred to the bank. 

I know not that anything more need be said on this assign- 
ment. 

[3.] The presiding Judge held, that the indorser could waive 
demand and notice before the note fell due, and it is excepted that 
this was an error. He could waive demand and notice at no 
other time. It is true that he may, after it is due, waive his right 
to except to his liability, that is, waive proof of demand and no- 
tice, and the presiding Judge held nothing to the contrary of this. 

Let the judgment be affirmed. 





No. 58.—Harpy Durnay, plaintiff in error, vs. THe State oF 
GeoreiA, defendant in error. 


[1.] There is no restraint on the power of the State’s Attorney to enter a nolle 
prosequé on any bill of indictment, with the concurrence of the Court, pro- 
vided the case has not been submitted to the Jury. 

[2.] The 18ih section of the XIV. division of the Penal Code, allowing any 
person against whom a true bill of indictment is found for an offence not 
affecting life, to place on the minttes of the Court a demand for a trial, 
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either at the term when the indietment is found, or at the next succeeding 
term thereafter, and entitling the accused to be absolutely discharged and 
acquitted of the offence, if such person is not tried at the term when the 
demand is made, or at the next succeeding term thereafter: Provided, that 
at both terms there were Juries impanneled and qualified to try the pris- 
oner—is imperative in its language, and admits of no exceptions. Trial or 
acquittal are the only alternatives. 


Indictment for perjury, in Dooly Superior Court. Decision 
by Judge Warren, November Term, 1850. 


At the May Term, 1850, of Dooly Superior Court, Hardy 
Durham was indicted for perjury. The perjury assigned, was 
upon an affidavit to a bill filed for the review of a former de- 
cree, rendered in Dooly Superior Court. At that term, the de- 
fendant demanded a trial, in terms of the provision made in the 
Penal Code, and placed his demand upon the minutes. At the 
November Term, 1850, when the case was called in its order, 
the defendant announced himself ready for trial. Whereupon, 
the Solicitor General desired the Court to enter a nolle prosequt, 
stating that he was induced so to do, for the reason that the in- 
dictment was fatally defective. The counsel for defendant then 
moved the Court for an order of discharge from the offence 
stated in the indictment. The Court refused the motion, and 
allowed the nol. pros. to be entered. Which decision was ex- 
cepted to, and is assigned as error. 

Afterwards, and at the same term of the Court, a new bill 
of indictment was preferred and found against the defendant for 
perjury, assigned upon the same affidavit, “and embracing sub- 
stantially the same offence.”” When the same was called in its 
order for trial, the defendant announced himself ready. The coun- 
sel for the State then moved a continuance. Whereupon, defend- 
ant, by his counsel, moved for an order of discharge and acquittal 
—the case being finally called, and a Jury being in attendance, 
impanneled and qualified to try the case. Which order was re- 
fused by the Court—Judge Warren holding that the first indict- 
ment was so defective that an acquittal would furnish no bar to 
a second indictment for the same offence. The motion by the 
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State for a continuance was then granted. These decisions 
are assigned as error. 


I. L. Harris and S. T. Batey, for plaintiff in error. 
B. Hitt, for defendant in error. 
By the Court.—Lumrxw, J. delivering the opinion. 


A true bill for perjury having been found against Hardy Dur- 
ham, in the Superior Court of Dooly County, the indictment was 
‘called in its order, at the November Term, 1850, of said Court, 
and the defendant was required to announce whether or not he 
was ready for his trial. He answered that he was ready. 
Whereupon, the Solicitor General moved to enter a nolle prosequi 
in the case, for the purpose, as he alleged, of preferring another 
and more perfect bill against the accused. This proceeding was 
resisted on the part of Durham, on the ground that at the pre- 
vious May Term of the Court, when the indictment was found, 
he had placed upon the minutes of the Court a demand for his 
trial, in terms of the Penal Codé; and that not having been tried 
then, he was entitled to be tried now, or discharged from the of- 
fence. The Court allowed the nolle prosequi to be entered, but 
refused to discharge the prisoner. A new bill was preferred and 
found for the same offence as that specified in the first indict- 
ment; which being called in its order on the criminal docket, 
and the defendant being again required to say whether or not he 
was ready for his trial, answered, as before, that he was ready. 
Whereupon, the Solicitor General applied for a continuance of 
the cause, on the part of the State, which was opposed by the 
accused, who still insisted that, under the law, it was his right 
to be tried or acquitted at that term of the Court. The Court 
granted the continuance, but refused the application for the dis- 
charge of the defendant; and to reverse these several rulings, 
this writ of error is brought. | 

The case rests entirely upon the construction to be put upon 
the 18th section of the XIV. division of the Penal Code, which 
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is in these words: “ Any person against whom a true bill of in- 
dictment is found, for an offence not affecting his or her life, may 
demand a trial at the term when the indictment is found, or at 
the next succeeding term thereafter; which demand shall be. 
placed upon the minutes of the Court, and if such person shall 
not be tried at the term when the demand shall be made, or at 
the next succeeding term thereafter, provided, that at both terms 
there were Juries impanneled and qualified to try such prisoner, 
then he or she shall be absolutely discharged and acquitted of 
the offence charged in the indictment.” Prince, 661. 

[1.] The view we take of the clause in this Code is this: 
Notwithstanding the demand for a trial made by the defendant, 
and put upon the minutes, it is the right of the State to enter a nol/e 
prosequi upon the first er any subsequent bill or bills of mdictment 
that may be found against the defendant for the same offence, 
either for defects in the pleadings, want of proof or any other 
cause, if the case has not been submitted to the Jury. 

[2.] But we are clear that the accused must be tried at the 
term when the demand is made, or at the next succeeding term 
thereafter: Provided, that at both of these terms there were. Ju- 
ries impanneled and qualified to try the prisoner, or in default 
thereof, he shall be absolutely discharged and acquitted of the 
offence with which he stands charged. The Statute is impera- 
tive, and it means this, or it means nothing. It was wisely and 
humanely framed to carry into effect that provision of the Con- 
stitution which declares, that ‘in all criminal prosecutions, the 
accused shall enjoy the right to a speedy and public trial.” 
Prince, 900. And this construction imposes no great burthen 
upon the State. She has at her command ample means of col- 
lecting testimony and preparing for trial; she can recognize 
witnesses to appear and testify; she can coerce their personal 
attendance from all parts of the State, and provision is made to 
defray their expenses; she cannot be taken by surprise, as six 
months previous notice has to be given that a trial will be claimed. 
If, under such circumstances, she is not ready, the Legislature, 
to remedy the evil under the English practice, of suffering the 
Crown to delay the prosecution until it suited its purposes to ter- 
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minate it, has interposed this statutory bar or limitation. It is one 
of the great safeguards thrown around the citizen to protect him 
from unreasonable and vexatious procrastination and harrass- 
ment. ; 

The first application made by the defendant for his discharge, 
being immediately consequent upon the discontinuance of the 
first indictment, and during the progress of the Court, we hold 
was premature, and was, therefore, properly rejected. But the 
last application having been made after the second indictment 
was Called in its order on the criminal docket, and continued, 
we have a right to assume, what was not disputed in the argu- 
ment, that it was the only opportunity left to the State to bring 
this prosecution to a close, and that having failed or refused to 
do so, the accused was then in order to move for his discharge 
from the offence, and that it was error in the Court to deny it, 
either on account of the insufficiency of the antecedent indict- 
ment, or forany other cause. The Act makes no exceptions— 
none are admissible by the Courts. 

Judgment reversed. 


No. 59.—James Harrison and others, plaintiffs in error, vs. 
Norman B. TuHompson, defendant in error. 


[1.] Where a Sheriff seized and sold the property of a defendant for an 
amount larger than the sum due on the execution, and returned, that the 
proceeds of the sale were taken for costs, without specifying what costs: 
Heid, that such a return, by the Sheriff, was neither legal nor proper; that 
it was his duty to distinctly state in his returns, the particular items of costs 
for which the money, arising from the sale of the defendants property, was 
appropriated. 


[2-] When, the Court charges the Jury on an assumed state of facts, not 
proved before the Jury, it is erroneous. 
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Motion, in Sumter Superior Court. Decided by Judge War- 
REN, November Term, 1850. 


This was a motion to set aside and have satisfaction entered 
ona fi. fa. in favor of defendant in error against plaintiffs in 
error, for $74, principal, and $4 75, interest, on the ground that 
the entries on the paper itself, unless explained, showed the same 
to be paid off. Those entries were as follows: 


“ Levied the within ji. fa. on lot No. 167, the west half of 
lot No. 86, in the 26th district; also, lot No. 92, in the 27th 
district; all levied on as the property of James Harrison, 
March 29, 1842. E. J. COTTLE, Sheriff.” 

“The above levy was sold the sixth of September, for fifty-six 
dollars and fifty cents, and was taken for costs on this and other 
ji. fas. September, 1842. E. J. COTTLE, Sheriff. 

“ Levied the within ff. fa. on one wagon and mule, and three 
head of horses, and fifty head of stock cattle, as the property of 
James Harrison, pointed out by defendant, September 27, 1842. 

“E. J. COTTLE, Sheriff. 

‘The above levy was sold on the first of November, for one 
hundred and six dollars, and taken for costs, November 2, 1842. 
“E. J. COTTLE, Sheriff.” 


The Court overruled the motion, holding the returns to be le- 
gal and proper until defendant disproved them. This is the first 
error assigned. 

An issue being then tendered and joined, the defendant in- 
troduced two witnesses, one of whom swore that he lived near 
the Sheriff at the time the last levy was made, and never saw 
any of the property in the possession of the Sheriff, or on or 
about his premises; and the other swore that he was present at 
the sale, and that one of the defendants brought the property to 
the place of sale, and carried it away. There was no other 
evidence introduced. 


The Court charged; “ that the return of the Sheriff was legal 
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and proper, and that unless the defendants disproved the return 
that costs were due, as claimed by the Sheriff, for the keeping 
of said cattle, &c. that the Jury must find for the plaintiff, and 
that he was equally entitled to the costs, whether he kept the 
cattle himself or procured an agent to keep them for him.” 

To which charge defendants excepted, on the ground that 
it was founded on an assumed statement of facts, there being no 
proof as toany agency. And this is the second error assigned. 


B. Hitt, representing Scixtivan & Brown, for plaintiffs in 
error. 


H. Hott, representing Duptey & Crawrorp, for defendant. 
By the Court—Warxer J. delivering the opinion. 


[1.] The first error assigned upon the record is, that the Court 
below refused to grant the motion to have the execution entered 
satisfied, unless the entries thereon by the Sheriff were ex- 
plained. 

It appears by the returns of the Sheriff on the fi. fa. that 
property of the defendant has been sold, and the proceeds of 
the sale more than sufficient to have paid it off. The property, 
sold under the levy of 29th March, 1842, brought $56 50, and 
the Sheriff returns that the whole amount was taken “for costs 
on this and other fi. fas.” The levy of 27th September, 1842, 
was sold for $106 00, and the whole amount, according to the 
return of the Sheriff, was taken for costs. In accounting for 
the proceeds of the first levy, the Sheriff returns, that the whole 
amount thereof was taken “for costs on this and other fi. fas,” 
but what other ji. fas. does not appear. In accounting for the 
proceeds of the second levy, the Sheriff returns, that the $106 00 
was taken for cosfs. What costs? When the property of a 
defendant is seized and sold by the Sheriff, under judicial pro- 
cess, he has a right to‘know what has been done with the pro- 
ceeds of such sale. If applied to the satisfaction of other fi. 
Jas. he is entitled to know what particwar fi. fas. If applied 
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to the payment of costs, he is entitled to know what costs, and 
to have the particular items of costs specified in the Sheriff’s re- 
turn. Here is an execution for less than one hundred dollars, 
including principal, interest and costs, by virtue of which one 
hundred and sixty-two dollars and fifty cents has been raised 
by the sale of the defendant’s property, and the whole amount 
been applied, according to the returns of the Sheriff, to the 
payment of costs, without specifying what particular items of 
costs, or to what particular fi. fas. if any, the costs have been 
paid. According to the record before us, the Court refused the 
motion to have the execution entered satisfied, holding the re- 
turns of the Sheriff to be Jegal and proper, until the defendant 
disproved them. We are of the opinion that the returns of the 
Sheriff, as the same appear on the record, were neither /egal nor 
‘proper, for the reasons already stated. Besides, it would have 
been extremely difficult for the defendant to have proved a nega- 
tive. It was the duty of the Sheriff to have shown, by his re- 
turns, the specific appropriation of the money to the payment of 
costs. 

[2.] The second assignment of error is, to the charge of the 
Court to the Jury. 

The Court charged the Jury, “that the return of the Shenff 
was legal and proper, and unless the defendant disproved the 
return that costs were due, as claimed by the Shenff, for keep- 
ing the cattle, &c. that the Jury must find for the plaintiff, and 
that he was equally entitled to the costs, whether he kept the 
cattle himself or procured an agent to keep them for him.” The 
Sheriff’s returns do not show that any costs were charged for 
keeping cattle, nor does it appear from the record that there was 
any evidence before the Jury that the Sheriff kept any cattle of 
the defendant, for which he was entitled to charge costs, either 
by himself or agent. The charge of the Court appears to have 
been predicated on an assumed state of facts not proved before 
the Jury, and, therefore, as we have frequently held, erroneous. 

Let the judgment of the Court below be reversed. 


voL 1x 40 
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No. 60.—Grorse W. Crawrorp, Governor, &c. for the use, 
&c. plaintiff in error, vs. Witu1am Howarp and others, de- 


fendants. 


{1.] A Sheriff’s bond, taken and approved by the Inferior Court, and averred 
to be delivered to the Governor of the State, and signed and sealed and 
attested by two of the Justices of the Inferior Court: Held, to be good at 
Common Law, but bad as a statutory bond, because not given within thirty 
days after the election of the Sheriff. 

(2.] A Sheriff duly elected, but not having executed a bond, according to 
law, within thirty days after his election, is an officer, de facio,.and his acts - 
are valid, when they concern the public or third persons who have an in- 
terest in them. 

[3.] The Sheriff and his sureties held to be liable, on a voluntary bond, for 
the acts of his deputies, although it contaius no stipulation to that effect 
upon Common Law principles: Held, that such a stipulation is not neces- 
sary to the validity of a Sheriff’s bond under our Statutes, and that if 
otherwise good, as a statutory bond, it would be good without such stipula- 


tion. 


Debt, in Baker Superior Court. Decision by Judge Warren, 
December Term, 1850. 


This was an action against the sureties upon a Sheriff’s bond, 
alleged in the declaration to have been executed and delivered 
to George R. ‘Gilmer, then Governor of the State, conditioned, 
that “if the said Sheriff should well and truly do and perform all 
and singular the duties required of him in virtue of his said 
office of Sheriff, as aforesaid, according to law and the trust 
reposed in him, thea the obligation to be void,” &c. The 
breach assigned was the escape of a defendant in ca. sa. in the 
custody of the deputy appointed by the Sheriff. It appeared 
from the declaration, that the Sheriff was elected on the Ist day 
of January, 1838, and that the bond was given on the 6th day of 
February, 1838. It also appeared that the bond was attested 
by only two of the Justices of the Inferior Court. 

Upon the trial, and before the cause was submitted to the 
Jury, the counsel for defendants demurred to the declaration, 
and moved for a non-suit on various grounds, which motion and 
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demurrer were sustained by the Court on the following grounds: 
Ist. Because said office of Sheriff was forfeited, and said 
Sheriff ineligible, having let move than thirty days elapse before 
giving said bond, or taking the office of Sheriff. 
2d. Because said bond was void as a statutory bond, and, 
though voluntary, was illegal and void, as at Common Law the 
two Justices of the Inferior had no authority to take it, and said 
Sheriff no power to do the acts required by the bond of him. 
3d. Because the sureties could not be bound for the default 
of the deputy, as there was no clause in the bond to that effect, 
and it being admitted that it was not good as a statutory bond. 
Each of these decisions was excepted to by defendants, and 
is assigned as error. 


a 


B. Hitt and S. T. Barey, for plaintiff in error. 
J. B. Hives, for defendants in error. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] We hold the bond in this case invalid as a statutory bond, 
because not taken in conformity with the law in this, that it was 
executed more than thirty days after the election of the Sheriff. 
1 Ke!!y, 581. We do not hold that itis void under our Statutes, 
because it is not in terms a bond to hold the Sheriff liable for 
the acts of his deputy. The laws of this State make no such 
requirement. The Actof 1799 authorizes the Sheriff to appoint 
deputies, and declares that he shall be bound, in bond with se- 
curity, for the faithful performance of his duty by himself and 
his deputies. This is an affirmance of the Common Law liability 
of the Sheriff. It does not mean that in the bond this liability 
shall be inserted, but simply declares that he shall give bond 
for the faithful performance of /is duties, whether performed di- 
rectly by himself or by his deputy. So, that if in other respects 
this bond were good under the Statute, we would not hold it 
bad, because there is in it no stipulation that the Sheriff shall 
be bound for the acts of his deputies. If the bond was good 
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under the Statute, he would be liable on it without such stipula- 
tion. I shall advert to this doctrine again. Prince, 430. 1 
Kelly, 588. 

[2.] The Court below held, that inasmuch as this bond was not 
given within the thirty days, the office of Sheriff was vacant—the 
Sheriff an usurper, and the bond at Common Law, as well as 
under the Statute, a nullity. Was the office vacant? The facts 
developed are few. The Sheriff was duly elected—gave bond, 
but not until thirty days after his election, and exercised the du- 
ties of the office for a length of time, perhaps an entire term. 
He was Sheriff of the County, de facto, and the obligations of 
the office, as to third persons and the public, attached. One is 
an officer, de facto, when he comes into office by color of elec- 
tion, and all his acts are good until removed. Ch. Kent, in The 
People vs. Collins said, “that law is too well settled to be dis- 
cussed,” and stopped the counsel. 7 Johns. R.551. In the 
same case the Chancellor said, “ It is a well-settled principle of 
law, that the acts of persons in office, de facto, are valid when 
they concern the public, or the rights of third persons who have 
an interest in the act done. The limitation of this rule is as to 
such acts as are arbitrary and voluntary, and do not affect the 
public utility.” This rule is adopted to prevent the failure of 
justice. Salk. 43. Ld. Raym. 1244. 5 T. R.56. Cowp. 
413. 16 Viner’s Abr.114. The King vs. Lisle, Andrews, 263. 
10 Mass. 290. 15 Ibid, 180. 9 Johns. 135. 12 Ibid, 296. 
5 Wend. 231. 3B. & Ald. 266. 5 Eng. C. L. R. 278. 

The Statute declares, that if the bond is not given according 
to the requirement of law, the office shall be vacant; but until 
so declared, he is Sheriff, de facto. The judgment of the Stat- 
ute is, that if he fails to qualify, he forfeits the right to the office 
under his election. But the proper officers of the law must 
pronounce the judgment of forfeiture; then he would be an 
usurper ; his acts would, after that, be volunteer acts—nobody 
would be bound by them, and he would be liable only as any 
other citizen for whatever he might do contrary tolaw. The bond 
in this case, by the confession of the pleadings, being given af- 
ter the time when the Statute requires it to be given, is void ; 
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but the officer is still, de facto, Sheriff. Upon a quo warranto, I 
do not doubt but that it would be competent for him to show 
that the irregularity in giving the bond was without fault on his 
part. The bond is good, as a voluntary bond, at Common Law. 
The declaration avers, that it was executed and delivered to 
George R. Gilmer, then being Governor of the State. It is 
signed and sealed ; these are the requisites of a bond at Com- 
mon law. Considering it now in the light of a voluntary obli- 
gation, it is immaterial whether it is attested by two or more or 
no one of the Inferior Court ; itis a good bond without any at- 
testation. Nor in this light is it material to enquire whether it 
was approved by the majority of that Court or by a Judge of 
the Superior Court or not; if it were, the declaration avers that 
it was approved by the Inferior Court. It is stated that it was 
taken and approved by the Inferior Court. Upon this motion for 
a non-suit, which is but a demurrer to the action, all these state- 
ments are to be taken as true. The averment that it was exe- 
cuted to George R. Gilmer, then being Governor of the State, 
is an averment that it was delivered to the appointees of the law 
—the Inferior Court. So, also, it is in legal contemplation de- 
livered to him, when it is, in fact, delivered to the Inferior Court, 
who are directed to take it. It is quite sufficient to sustain this 
bond, so far as delivery is concerned, upon the averment that it 
was delivered to the obligee. There is no legal objection to the 
Inferior Court taking such a bond. 1 Kelly, 583. 10 Peters, 
359. 3 Kelly, 499. 

[3.] If the bond be good, by the rales of the Common Law, 
the sureties are bound to keep and make good the stipulations 
they have entered into. In this contract they bind themselves 
to see to it, that their principal will well and truly do and per- 
form all and singular the duties required of him, in virtue of 
his office of Sheriff, according to law and the trust reposed in 
him. They have recognized him as Sheriff, in fact, whether le- 
gally qualified or not, and they agree that he shall well and 
truly do and perform the duties of that office. The declaration 
charges, that he has not done and performed the duties of the 
office, but has permitted an escape, on final process, to the in- 
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jury of the plaintiff. They are liable, if the facts be as charged. 
They cannot aver against their own voluntary undertaking. It 
appears from the declaration that the process was handed to the 
Sheriff, and the arrest was made by his deputy. It is argued, 
then, that upon Common Law principles, the sureties are not 
bound, inasmuch as they did not in the bond stipulate for the 
acts or omissions of deputies, but for the personal acts alone of 
the principal. We think that, in agreeing to be bound for the 
principal, they are legally bound for all his acts or omissions, 
whether by himself directly or by his agents. This is true, ac- 
cording to the law of principal and agent. The principal is 
liable for all the acts and omissions of his general agent done 
or omitted within the scope of the agency. The deputy is the 
general agent of the high Sheriff, to do and perform all acts 
which by law appertain to his office; one of which is to keep 
a party arrested under legal process. An escape will charge the 
principal, whether permitted by himself or his deputy. “The 
master,” says Judge Story, “is always liable to third persons 
for the misfeasances, negligences and omissions of his servant 
in all cases within the scope of his employment. So the prin- 
cipal, in like manner, is liable to third persons for the like mis- 
feasances, negligences and omissions of duty of his agent, 
leaving him to his remedy over against the agent, in all cases 
where the tort is of such a nature as that he is entitled to com- 
pensation.” Story on Agency, §308. 12.Mod. 489. Sayer’s R. 
40, 41. 

The rule in these cases is respondeat superior. Lord Holt, in 
his opinion in Lane vs. Cotton, (12 Mod. 488,) says, “ A servant 
or deputy, quatenus, such cannot be charged for neglect, but 
the principal only shall be charged for it. But for a misfeas- 
ance, an action will lie against a servant or deputy, but not, qua- 
tenus, a deputy or servant, but as a wrong doer. As, if a Bailiff, 
who has a warrant from the Sheriff to execute a writ, suffer his 
prisoner, by neglect, to escape, the Sheriff shall be charged for 
it and not the Bailiff,” &c. Story on Agency, §310. Cameron 
vs. Reynolds, Cowp. 403. Paley on Agency, 396, 397, and notes. 
7T.R. 35. 7 Cowen, 739 1Wend.16. 1 Bingham,160. Our 
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Statute, which makes the deputy liable for his own acts, expressly 
reserves the liability of the principal. Codb’s Analysis, 123. 

If this be the rule of liability of the principal, there is no 
doubt but that sureties who stand for his liabilities are bound, 
without express stipulation, for the acts of his deputies or 
agents. They trust to his fidelity and competency, and risk his 
discretion in the appointment of agents. Third persons look to 
him for the faithful execution of his trust, and to the security 
which he has given. ‘The sureties make good his official omis- 
sions, negligences or misfeasances, as the law will charge him. 
It is immaterial whether he has a deputy or twenty or none; 
they are bound for the faithful execution of his trust. It is a 
familiar principle, that the liability of sureties is measured by 
that of the principal, unless they stipulate for a less liability. 

Let the judgment be reversed. 





No. 61.—Cuartes CLEeGHoRN, plaintiff in error, vs. THe Insur- 
ANCE Bank or Cotumsus, defendant in error. 


[1.] The rule, that the joint estate is to discharge the joint debts in the first 
place, and the separate estate the separate debts, and that neither can in- 
vade the funds of the other until the particular class of debts is satisfied 
out of its appropriate fund, considered and questioned. 

[2.] Even admitting the rule as a principle of general equity, it will not be 
enforced to the exclusion or postponement of the joint creditors, so long as 
they have recourse at aw against the separate estate ; that is, the equity in 
favor of the separate creditors will not be allowed to control or take away 
a right acquired by an execution at law on the part of the joint creditors 


against the separate estate. : 
[3.] Itis only when the legal recourse of the joint creditors against the sepa- 
rate estate is terminated, and they have no claim against those assets, except 
in Equity, as iu the case of the death, bankruptcy, or perhaps statutory as- 


sigument in insolvency of a partner, that the joint creditors are postponed. 
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Motion to distribute money, in Baker Superior Court. De- 
cision by Judge Warren, December ‘Term, 1850. 


_ A fi. fa. controlled by Charles Cleghorn vs. Charles L. Bass, 

James S. Calhoun and others, was levied on the separate property 
of James S. Calhoun. The proceeds of that levy being in the 
hands of the Sheriff of Baker County, a rule nisi was taken 
against him to show cause why the same should not be paid 
over to a fi. fa. founded upon an older judgment in favor of the 
Insurance Bank of Columbus vs. Calhoun & Bass, as partners, 
on which last judgment a return of “nulla bona” had been en- 
tered. 

Upon the return of the Sheriff being made, and argument 
heard in behalf of both creditors, the Court granted an order 
requiring the Sheriff to pay the money in hand to the fi. fa. in 
favor of the Insurance Bank. 

To this decision Charles Cleghorn, by his counsel, excepted 
and has assigned error thereon. 


R. K. Hives, Jr. for plaintiff in error. 
McDoveatp and Cariruers, for defendant in error. 
Brief of R. K. Hives, Jr. 


1. It wasa settled rule of Equity, before the passage of our 
Statutes, that copartnership debts should be first satisfied out of 
the copartnership assets, and private debts had the same pre- 
ference as to the separate property. 2 P. Williams, 500. 3 
Vesey, Jr. 240. 9 Vesey, Jr. 124. 14 Vesey, Jr.447. Gowon 
Part. 314. Collyer on Part. 520,’21. 3 Kent’s Com. 64,’5. Story 
on Part. §§363, 376. Story’s Eq. Jur. 675. 6 Paige, 20. 1 
Amer. Leading Cases, 310. 3 Paige,527. 2McCord, 301. 

Cases of above, where there was no joint property. 14 Vesey, 
Jr.447. Story on Part. §363. 3 Paige. 17110174. 9 Vesey, 
124. 1 American Leading Cases, 310. 
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pose, is unconstitutional. Prince, 445. 


him to show there is no solvent partner. 


ject to the order of the Court. 


VoL 1x 41 








By the Court_—Lumrxiy, J. delivering the opinion. 


2. Our Statute (1820) only regulates the practice as to serv- 
ing co-contractors and co-partners, but did not alter the equities 
between partnership and separate creditors; and had that been 
the intention, inasfar as it deviated from its title for that pur- 


3. Our Judiciary Act makes a Judgment bind all of the pro- 
perty of defendant from its date; but this does not alter the rule 
in Equity, that as he has two funds, he should resort to that one 
on which others have no claims, or the rule of Law, requiring 


4, The equities of the case be looked into on motion to dis- 
tribute money. Winter vs. Garrard,'7 Ga. Rep. 185. 


The Insurance Bank of Columbus, holding an execution 
against the firm of Calhoun & Bass, which firm was composed 
of James S. Calhoun and Charles L. Bass, moved a rule against 
James G. Johnston, Sheriff of Baker County, to show cause 
why he should not pay over to the plaintiffs, certain money in his 
hands, arising from the sale of the property of James S. Cal- 
houn, one of the defendants. The Sheriff, in return to said 
rule, showed that a fi. fa. from Muscogee Superior Court, of 
William Foster vs. Charles L. Bass, James S. Calhoun and others, 
and transferred to Charles Cleghorn, was placed in his hands by 
R. K. Hines, Jr. as attorney for the assignee, with direction to 
levy the same upon certain lots of land in said County ; that 
in pursuance of said instructions, he levied upon and sold said 
lots as the individual property of James S. Calhoun; and that, 
after deducting costs, it left in his hands the sum of $233, sub- 


Upon this answer and argument had thereon, Judge Warren — 
determined that the fund should be paid over to the execution in 
favor of the Insurance Bank, it having the oldest judgment lien, 
and there being a return of nulla bona thereon as to any joint 
property. To which opinion counsel for Cleghorn excepted. 

[1.] The conflicting claims of copartnership and separate 
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creditors have been a fruitful source of litigation, both in 
England and in this country. The main point of contestation 
is, whether the rule, that joint creditors have a primary claim 
upon the joint estate, and only the surplus goes to the separate 
creditors, and vice versa as to separate creditors and separate 
estate, is a general rule in Equity, or restricted to cases of 
bankruptcy and founded upon the Statutes of Bankruptcy? I 
forbear to inquire into the origin of this rule, or to trace its his- 
tory and fluctuations since its introduction. 

Chancellor Kent declares that he feels no hostility to the doc- 
trine, even as a general rule of Equity, and thinks that it is, upon 
the whole, reasonable and just. Zo doubt, under such circum- 
stances, might well expose one to the charge of temerity, were 
it not that the rule has been discarded, after great consideration, 
by many of the Courts of this country, as well as by the ablest 
transatlantic jurists. Ex parte Hayden, 1 Bro. C. C. 454. Ex 
parte Hodgson, 2 Bro. C. C.5. Ex parte Copland, 1 Coz, 420. 
Ex parte Page, 1b.119. Lodgevs. Fendall, 1 Ves. Jr..196. Ex 
parte Bauerman & Christie, 3 Deacon, 476, 484. Bell vs. New- 
man, 5 Serg. & Rawle,'78. In the matter of the estate of Perry, 
1 Ashmead, 347. Reed vs. Shepherdson, 2 Vermont Rep. 120. 
White vs. Dougherty et al. Martin & Yerger, 309,321. Grosvenor 
& Co. vs. Austin’s adm’r, 6 Ohio, 103. Dahlgren vs. Duncan et al. 
7 Smede & Marshall, 280. 

Lord Eldon, in Barker vs. Goodan, (11 Ves. 786,) stated that 
this rule was practiced upon in Chancery every day, but admitted 
that he did not know how it became law. He remarked that 
they had in some degree pursued it in the administration of as- 
sets, though very tenderly. And Judge Story admits, also, that 
the rule rests on as questionable and unsatisfactory a foundation 
as any in the whole system of our jurisprudence, but concludes 
that it had best not be overthrown, as it would be difficult to sub- 
stitute any other that would work with perfect equality and equi- 
ty. Story on Partnership, 530, 541. The learned commentator 
concedes, however, that if the true doctrine be that avowed by 
Sir William Grant, in the case of Devaynes vs. Noble, (1 Meriv. 
529,) and afterwards affirmed by Lord Brougham, (2 Russ. & 
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Mylne, 494,) that a partnership contract is several as well as 
joint, then there seems no ground to make any difference what- 
soever in any case between joint and several creditors as to pay- 
ment out of joint or separate assets. 1 Story’s Eq. Jur. 626, 
notes. 





ered that even in bankruptcy, the rule when properlyunderstood, 
was nothing more than the equitable principle of compelling the 
joint creditors, as having two funds, to exhaust the fund which 
was appropriated to them before coming upon the fund to which 
the separate creditors were also entitled. 

Now, I can very well understand why the rule should be main- 
tained upon the principle of two funds, whenever the facts will 
justify its application; that is, if there were partnership effects 
in this case, which had not been exhausted, it might be equitable 
to force the joint creditors to proceed first against these partner- 
ship effects ; or, if Cleghorn’s fi. fa. was against Calhoun only 
—that of the Insurance Bank being against Calhoun & Bass— 
Chancery would interfere and compel the latter to go against 
Bass, provided he was solvent. But where, as in the present 
case, the partnership is insolvent, and where the claim of the 
separate creditor is against each of the joint debtors, I should 
be exceedingly reluctant to recognize a rule which was adopted 
as one of convenience merely, and which excludes a creditor of 
the partnership from all share of the separate estates of the part- 
ners until the separate debts are paid, or which would, on the 
other hand, exclude a separate creditor from all share of his 
debtor’s joint property until the joint debts are paid. 

On the delivery of this opinion, and before I had had an op- 
portunity of consulting any of the American authorities, I ventured 
the opinion that the rule under discussion was founded upon a 
basis radically unsound, namely : that the funds are to be liable 
on which the credit was given—that in contracting with a part- 
nership, the credit is supposed to be given to the firm ; but those 
who deal with an individual member, rely on his sufficiency. I 
insisted that we trusted everybody for what he is supposed to be 
worth ; and I am gratified to discover that Chief Justice Tilgh- 


In Tuckers vs. Oxley, (5 Cranch, 35,) Judge Marshall consid- ) 
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man in Bell vs. Newman, took the same view of this subject. 
He says, “ The truth is, that persons who trust the partners, either 
in their separate or partnership character, generally do it on the 
credit of their whole estate, both joint and separate.” ‘ When men,” 
_ he continues, “enter into partnership, they often borrow money 
on their private accounts for the very purpose of creating part- 
nership stock; and this they may continue to do during the 
partnership. And on the other hand, the individuals of a part- 
nership often withdraw money from the joint stock and convert it 
to separate property, in such a manner that it cannot be traced 
or identified. In such cases,” he adds, “it is evident that this 
rule in bankruptcy works cruel injustice.” 

That such a rule should have been yielded to, (for it appears 
never to have been firmly established,) in a country where the 
bankrupt system has been “in full blast” ever since the reign of 
Henry the Eighth, is not surprising. It saves a vast amount of 
trouble in settling intricate accounts between partners in the dis- 
position of the bankrupt’s estate; but, as a new question, the 
rule never could have obtained in a country like ours. 

[2.] But conceding the rule to be settled as contended for, 
and the weight of authority, if not of justice, is perhaps in its 
favor, especially in Chancery adjudications in Britain before the 
revolution; and grant, moreover that it is applicable not only in 
bankruptcy, but upon general equity ; 

There is another feature in this case which withdraws it from 
its operation. It is in a Court of Equity only that the joint cred- 
itor can be restrained from proceeding against the separate es- 
tate. The equity in favor of the separate creditors will never 
be enforced to control or take away a right acquired by legal 
execution on the part of joint creditors against the separate es- 
tate. 

[3.] And itis only when the legal recourse of the joint creditor 
against the separate estate is terminated, and they have no claim 
against these assets, except in Equity, as in case of the death, 
bankruptcy (or perhaps statutory assignment in insolvency) of a 
partner, that the joint creditors are postponed. And this is agreed 
to be law even in those Courts which recognize the rule I have 
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been considering as a principle of general equity. 1 Amer. 
Lead. Cases, 325. Allen vs. Wells,22 Pick. R.455. 1 Har. & 
Gill, 96. 1 Stor. Eq. Jur. 625. 

Inasmuch, then, as the Insurance Bank is not invoking the aid 
of Equity to inforce its lien, but is asserting in a Court of Law 
its legal rights against the legal estate of one of the partners, 
there is no reason why its judgment lien should be excluded or 
postponed in behalf of the separate creditors. We consequently 
hold that the rule, as applicable to the facts and circumstances 
of this case, was correctly stated by the presiding Judge on the 
circuit. 


Judgment affirmed. 





No. 62.—Witu1am E us, plaintiff in error, vs. Corpat Francis, 
defendant in error. 


[1.] Where a Constable who did not write a good hand, requested a Justice 
of the Peace, in his presence, to make a return of “no property” on two 
Justices’ Court fi. fas. he knowing the return to be true of his own personal 
knowledge: Held, that the return was to be considered as the act of the 
Constable himself, and valid in law. 


[2.] Where a verdict was rendered ina claim case,in which the plaintiff in. 
execution had been dead four years, and whose estate was unrepresented 
before the Court: Held, that the verdict ought to have been set aside om 
motion. 


Claim, in Sumter Superior Court. Tried before Judge War-- 
REN, November Term, 1850. 


This was an issue upon a claim to a tract of land levied on by 
two Justices’ Court fi. fas. in favor of Cordal Francis vs. Major 
Ellis and another, issued in August, 1841, with an entry of “no 
property,” by Joseph Tarbutton, L. C. dated in April, 1847. On. 
the trial the claimant proved by Joseph Tarbutton, that the en- 
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try was not in his handwriting, but was made by one of the Jus- 
tices of the Peace, in the presence of and at the request of wit- 
ness, he knowing the fact to be true, and not writing a good 
hand himself. 

Counsel for claimant requested the Court to charge the Jury, 
that the fi. fas. were dormant—the Constable not being author- 
ized by law to delegate the authority to perform those duties 
required by law of him. 

The Court refused so to charge, but instructed the Jury, that 
if the entry was made in the presence and under the direction of 
the Constable, that it was valid. ‘To which charge and refusal to 
charge, the claimants excepted, and have assigned error thereon. 

After the verdict was returned, and before judgment thereon, 
counsel for claimant moved the Court to set aside the same, on 
the ground that the plaintiff, Cordal Francis, was dead, and had 
been for four years, which fact was proven to the Court. The 
Court refused the motion, unless the claimant would file his afh- 
davit, that he was ignorant of the fact at the time of trial, which 
the claimant declined to do. The Court then offered to grant 
claimant a rule nist against the attorney conducting the cause, 
to show cause at the next term why the verdict should not be 
set aside, which the claimant declined to accept. The Court 
then overruled the motion to set aside, and this decision is as- 
signed as ground of error. 


B. Hut, for plaintiff in error. 
J. B. Hives, for defendant in error. 


By the Court.—W arner, J. delivering the opinion. 


[1.] The first question made by the record in this case is, 
whether the return of nulla bona upon the two Justices’ Court fi. 
Jas. made by Joseph Tarbutton, lawful Constable, is a valid re- 
turn. It isinsisted by the plaintiff in error the return is not va- 
lid, because made by another person for the Constable; that the 
Constable could not delegate his authority to another to act for 
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him in regard to his oficial business. ‘The Constable, who was 
examined as a witness, stated that the entry on the fi. fas. was 
not in his handwriting, but was made by one of the Justices of 
the Peace, in his presence and by his request, he knowing the fact 
to be true, and that he did not write a good hand himself. We 
are of the opinion this return on the fi. fas. of “no property” 
being made in the presence of the Constable, and by his request, 
with a personal knowledge of the truth of the return, may be 
considered as the act of the Constable himself, as much so as if 
he had held the pen in his own hand, and the Justice of the 
Peace had directed it in making the entry. 

[2.] The second ground of error taken is, the refusal of the 
Court to grant the motion to set aside the verdict, on the ground 
that the plaintiff in the execution was dead. It was made to ap- 
pear to the Court, that the plaintiff had been dead four years 
previous to the trial. The Court refused the motion, unless the 
claimant would file his affidavit, that he was ignorant of the fact 
at the time of the trial, which the claimant declined doing, and 
insisted on his motion to set aside the verdict. This motion, in 
our judgment, should have been granted, for the reason that the 
trial was a nullity when one of the parties was dead and unre- 
presented before the Court. 

If the counsel had knowledge of the fact of the death of the 
party, and failed to suggest the same to the Court at the trial, 
that is a matter for the Court to consider, whether as officers of 
the Court they acted in good faith, or intended to practice a 
fraud upon the Court; but however that may have been, it can- 
not prevent the verdict from being considered as void in law, 
and consequently ought to have been set aside. See Tedlie vs. 
Dill, 3 Kelly, 104. 

Let the judgment be reversed. 
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No. 63.—Joun Frynt and Wife, plaintiffs in error, vs. Eran 
Hatcuett, trustee, &c. defendant in error. 


{1.] When an action is brought by a cesiwi que trust, to enforce against the 
trustee the provisions of. the trust deed, and he does not deny the complain- 
ant’s interest in the trust estate, but defends upon other grounds, the limi- 
tation to the suit is the time applicable to sealed instruments. 


{2.] The Statute of Limitations does not run against a married woman, to 
whom property had been left in trust, after her coverture, she being within 
the exception in the Statute in favor of feme coverts, in a case where she and 
her husband are suing in Equity for the recovery of the property. * 


In Equity, in Harris Superior Court. . Tried before Judge At- 
EXANDER, September Term, 1850. 


On the 28th March, 1826, William Hatchett executed and de- 
livered to John B. Hatchett a deed of trust, conveying certain 
lands and negro slaves, and a considerable quantity of personal 
property, first to pay the debts of said William, then in trust for 
the use of the wife of William Hatchett and his minor children, 
during the natural life of said William, and at his death to assign 
one-third part thereof to the wife of said William, to be enjoyed 
during her life, and at her death, to be equally divided by said 
John B. Hatchett between the children of said William; the re- 
maining two-thirds to be divided between the children at the 
death of the said William. About the first of the year 1834, 
William Hatchett died. At which time John B. Hatchett assign- 
ed one-third to the widow, and divided the major part of the re- 
mainder between some of the children, omitting John Flynt, who 
married one of the children of William Hatchett. 

In May, 1839, the widow of William Hatchett died, at which 
time John B. Hatchett took possession of the remaining third of 
the property, and again made distribution, omitting John Flynt 
and wife. 

In November, 1845, John Flynt and wife filed their bill in 
Equity, alleging the foregoing facts, and others not necessary to 
be here repeated, and praying an account by Hatchett, the trus- 
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tee. Flynt and wife were married before the execution of the 
deed by William Hatchett. 

John B. Hatchett, by his answer, admitted the foregoing facts, 
and assigned as a reason why Flynt and wife were not included 
in the distribution, that at the time of their marriage, and before 
the execution of the deed of trust, William Hatchett placed in 
their possession a negro woman, (not included in the deed,) on 
condition that the said negro was to be accounted for on a final 
settlement of the portion of said Henrietta Flynt; that John 
Flynt was notified of the distribution at the time it was made ; 
that the value of said negro woman exceeded the amount of a | 
distributive share under said deed of trust, and that Flynt and 
wife were, therefore, fully paid off. He also insisted upon the 
Statute of Limitations. 

Upon the trial, the presiding Judge charged the Jury, “That 
said suit was not founded upon the deed of trust executed by 
William Hatchett to John B. Hatchett, and that the Statute of 
Limitations for sealed instruments, viz: twenty years, was not 
applicable thereto.” 

To this decision and charge complainants excepted. 

The Court farther charged, ‘‘ That notwithstanding they might 
believe that Henrietta Flynt was a _feme covert at the time of the 
accrual of the rights under the deed of trust, and of the cause of 
action, and was still a feme covert, yet the case did not fall within 
the exceptions to the Statute of Limitations in favor of feme co- 
verts; and that if more than four years had elapsed from the 
distribution of said estate, with notice to complainants, before the 
commencement of said suit, the rights of complainant were 
barred by the Statute of Limitations.” 

To which charge complainants excepted. 

On these exceptions error was assigned. 


B. Hit, for plaintiff in error, made the following points : 


1st. The Court erred in charging that this suit was not found- 
ed on the deed of trust, and that the Statute of Limitations for 
sealed instruments was not applicable to the case. 
vot 1x 42 
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We contend that the rights of the trustee being solely derived 
from the deed of trust, the trust being accepted by him, the 
rights of the cestwi que trust against both the grantor and the 
trustee, are derived from the deed. 

We also contend, that it was not necessary for the trustee to 
accept under seal. 

Even in covenants, “if A covenants generally to indemnify B, 
B may have covenant, though he did not seal the articles, and the 
covenant was not with him.” Com. Dig. vol. 3, Covenanis, 4.1, 
p. 250. 

So, if one lease to A and B by indenture, and A seals a coun- 
terpart, and B agrees to the lease, but does not seal, yet B may 
be charged for a covenant broken. 3 Com. Dig. Ib. 

And yet covenant cannot be supported except upon a sealed in- 
strument. See also, Ketchum vs. Catlen, 6 Wash. Rep. 292. 3d 
vol. U. S. Law Mag. 85. 1 Kelly, 231. 

A trustee having accepted the trust, cannot divest himself of 
it afterwards, without performance, except by aid of Chancery. 
4 Kent's Com. 311. 

2d. The Court erred in charging, that although Mrs. Flynt was 
a feme covert at the time of the accrual of the cause of action, 
and is yet a feme covert, still the case is not within the exception 
of the Statute of Limitations. Prince’s Dig. 577. 

We contend that the rights involved in this case are, to all 
intents and purposes, those of the wife. 

1. The husband cannot sue for it without joining his wife. 
Blount vs. Busiland,5 Ves. 515. Carr vs. Taylor, 10 Ves. 578. 
Loughn vs. Nonry, 3 Ves. 467. Schuyler vs. Hoyle, 5 John. Ch. 
R. 210. 

And in this there is no distinction between rights accru- 
ing before and during coverture, except as to choses in action that 
can be recovered at Law. 5 Ves. 515. 10 Jb. 578. 5 J. Ch. 
Rep. 210. And even these may be enjoined. Note, 5 Ves. 515. 
5 J. Ch. R. 477. 

2. In such suits the Court will settle the recovery on the 
wife, unless the wife expressly waive the settlement. Kenny vs. 
Udall, 5 J. Ch. R. 473. Haviland vs. Myers, 6 Ib. 25. 5 Ib, 
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207. Clancy, 444. 2 Bail. R. 477. Sayre vs. Flournoy, 3 
Kelly, 547. 

3d. And this, although the husband has assigned for a valu- 
able consideration to a creditor, and here, also, there is no dis- 
tinction between rights accruing before and after coverture. Ken- 
ny vs. Udall, 5 J. Ch. R. 473. 6 Ib. 25. 5 Ib. 207, and cases 
cited. 

4th. On the husband’s death, the right (and if a suit, then the 
suit,) survives toher. Schuyler vs. Hoyle, 5 J. Ch. R. 208. Stor. 
Eq. P. 294. Stephens vs. Beall, 4 Ga. R. 321. McDowl and 
wif evs. Charles, 6 J. C. R. 132. 

If, then, the property sued for is the wife’s property, and we 
have shown that itis, then it is certainly within the exception of ' 
the Statute. See the case of Sayer & Sayer vs. Flournoy et al. 3 
Ga. R. 547. 

If, then, the Statute in relation to feme coverts does not apply to 
a case like this, it cannot have any application. Jackson vs. 
Johnson, 5 Cowen’s Rep. 76, 77. Southerland, J. 89, 93, 94. 
Savage Ch.J.101. Wordsworth, J. dis. 104,105,106. 2 Met. 
& Per. U. S. Dig. 810. 2 Sup. Ib. 361, 362. 

5th. A legacy to a daughter was payable on her marriage, or 
when she became of age, and she married before coming of age, 
in a suit brought by her and her husband for the legacy, after the 
lapse of six years, held that she came within the exception of the 
Statute. Ang. on Lim. 208,209. Wood vs. Aiken, 1 Paige’s 
Ch. R. 616. Shall the Statute be made to run against the wife, 
as between her and her trustee? 2 U. S. Dig. 810. Supple- 
ment, vol. 2,361, 362. 

6th. Another construction of the Statute is, that it* has never 
been construed so as to prevent a person laboring under a disa- 
bility, from suing at any time during the disability. Ang. on 
Lim. 205, §4. 








Porter Incram, for defendant in error, presented the follow- 
ing points and authorities : 


The action is not founded on an instrument under seal. An- 
gel on Lim. 94, 











332 SUPREME COURT OF GEORGIA. 





Flynt and Wife vs. Hatchett. 








The coverture of one of the plaintiffs does not bring them 
within the exceptions in the Statute of Limitations; the disability 
must extend to all the parties. See Statute of Limitations, 
Prince, 577. Barbour & Harrington’s Digest, 207,218, and cases 
cited. Turner vs. Debell, 2 A. K. Marsh. 384. Floyd vs. John- 
son, 2 Litt.112. Ridon vs. Frion, 3 Murph. 577. 

But there is no disability in this case—the wife is only a nomi- 
nal party. The action might have been brought in the name of 
the husband alone. The title vested in him. The disability ap- 
plies only to cases where the wife alone has the interest in the 
subject matter of the suit. 6 Ala. Rep. 589. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] This action is founded on the trust deed. It is brought 
to enforce: the trust. Whatever rights the complainants have, 
they grow out of the deed. They set forth the deed, and claim 
to be beneficially interested in the property which it conveys. 
Affirming, they claim under it. The legal title is in the defend- 
ant—he having accepted the trust. The complainants come 
into Equity, to divest his legal title, and to assert their claim as 
cestui que trusts. ‘The defendant, in his answer, does not deny 
the deed, or his character of trustee, or that the complainants 
are interested in the trust property; but admitting all these 
things, defends upon the ground that, by the deed, the advance 
to the complainants by the grantor, is to be, by them, accounted 
for before they can receive anything farther; and that the ad- 
vancement to them is greater than their share. They do not al- 
lege mismanagement. Both parties recognize the trust, and our 
opinion is, that the bill is founded on the deed, and that if it 
were a case wherein the Statute of Limitations would be applica- 
ble, the bar prescribed for sealed instruments would be the bar 
alone available for the defendant. In this we disagree with the 
Court below. 

[2.] But it is claimed by the plaintiff in error, that Mrs. Flynt, 
who was a feme covert when this deed was executed, and who 
is, with her husband, a party complainant in the bill, is within 
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the exception of the Statute of Limitations in favor of feme co- 
verts, Atthe time that this deed was executed, she was married. 
When her rights accrued in the property, she was a feme covert, 
and has not been discovert. If she has, as a feme covert, rights 
under this deed, apart from her husband, she must be within the 
exception. She has such right, for first, if he dies before the 
property is reduced into possession, the action survives to her, 
and the property will vest in her to the exclusion of his repre- 
sentatives. Whatever may be the rule as to the wife’s legal cho- 
ses inaction ina Court of Law, it is clear that the husband can- 
not proceed in Equity, to reduce into possession a property ac- 
cruing during coverture, without making her a party ; because, 
upon his death before reduction into possession, it and the action 
survive to her. Schuyler vs. Hoyle, 5 Johns. Ch. R.196. Carr 
vs. Taylor, 10 Vesey’s Rep. 578. 3 Vesey,467. 5 Ib. 515. 5 
Johns. Ch. R. 470. Sayer & Sayer vs. Flournoy, 3 Kelly, 546,. 
"47. 2 Bla. Com. 351. Clancy’s Husb. and Wife,109. 4 Ga- 
Rep. 321. 

Here the legal estate in the trustee could not be divested at 
Law. The husband had no alternative but to go into Equity, 
and then, no alternative but to make his wife a party. What, 
then, is his night? It is the nght of reduction into possession, 
and no more. All other interest in the property is in the wife. 
But this naked right of reducing into possession, secondly, is al- 
ways subject to the wife’s equity, which, in equitable contempla- 
tion, is the whole estate, because it is within the competency of 
Chancery to settle upon her, if circumstances require it, the 
whole estate. The doctrine of the wife’s equity is well settled 
in this Court. She is entitled to a part or the whole against her 
husband, his creditors and assignees, at her own motion, or 
when the husband or other persons move in a Court of Equity 
to recover it. See Sayre vs. Flournoy, 3 Kelly, 546,°47. Bell 
et al. vs. Bell, 1 Kelly, 639, and authorities referred to in these 
cases. 

The wife is to be viewed as the equitable owner, and being 
under coverture, her rights are protected by the exception in the 
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Statute in favor of feme coverts. Directly in point, see 1 Paige, 
616. 
Let the judgment be reversed. 





No. 64.—Tue Strate or Georeia, ex rel. C. B. Strance, plain- 
tiff in error, vs. Witt1am A. Bett, treasurer, &c. defendant in 
error. 


J1.] It is net competent fora County Treasurer to resist the payment of a 
debt, directed by the proper authority to be discharged out of the public 
funds, set apart in his hands for that purpose, upon the ground that he had 
been notified that the holder thereof was not the rightful owner of the pro- 
perty, upon the valuation of which the certificate had issued. 


Mandamus, in Marion Superior Court. Tried before Judge 
ALEXANDER, September Term, 1850. 


In 1847, the General Assembly passed an Act (among other 
things) to remove the County site of the county of Marion, from 
the town of Tazewell, to provide for the location of a new site, 
&c. By the 7th section thereof it was enacted, “ That the Jus- 
tices of the Inferior Court of Marion County shall appoint five — 
other commissioners, whose duty it shall be to ascertain the value 
of the town property in the town of Tazewell, (the same to be 
fixed at the amount the owners thereof placed upon it in the re- 
turns of their taxable property for the year 1847,) and then as- 
sess the amount of depreciation of said town property, because 
of the removal of said county site; and the said commissioners 
shall execute to the owners of said town property, a certificate, 
declaring the damage thus sustained, which said certificate shall 
become a debt against the County Treasury of said County, and 
such certificate shall be received in payment for any contract for 
the purchase of any lot or lots sold in the new county site,” &c. 
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The plaintiff, Charner B. Strange, in his petition for a manda- 
mus, alleged that the commissioners, appointed under the Act, 
assessed the damage on property owned by him in Tazewell, at 
the sum of $1782 88, and executed and delivered to him a cer- 
tificate as required by the Act; that there were funds in the 
hands of the County Treasurer, William A. Beall, for the purpose 
of paying such certificates, and that he refused to pay the same. 

In response to the mandamus msi granted by the Court, Beall, 
the County Treasurer, returned, among other grounds why the 
mandamus should not be made absolute, the following : 

“4th. That the property claimed by said Strange, and upon 
which damages were assessed, as respondent has been advised 
and believes, did not, at the time said damages were sustained or 
estimated, belong to the said Strange; and this defendant has 
been notified by William Wells, Esq. of said County, not to pay 
said damages to said Strange, as he (Wells) was the owner of 
the property previous to, and at the time of the assessment of 
the same by said commissioners. 

“5th. Because the respondent has been informed and be- 
lieves, that Jordan Wilcher, Esq. was the owner of said prop- 
erty at the time of the passage of said Act by the Legislature, 
and that he sold the same to Wells previous to the assessment of 
said damages.” 

Counsel for Strange demurred to these two grounds as insuf- 
ficient. The Court overruled the demurrer, and held them good 
and sufficient grounds for refusing to pay said certificate. This 
decision is alleged to be erroneous. 


B. Hit and Worritt, for plaintiff in error. 

Bennine, for defendant. 

By the Court—Lumrxw, J. delivering the opinion. 

The Legislature, in 1847, passed an Act to add a part of 


Stewart County to Marion; to point out the mode of electing 
commissioners to provide for the erection of a county site; to 
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dispose of the public buildings at Tazewell; to provide payment 
for the undertakers of the new court house; to levy an extra 
tax, and for other purposes. 

The 7th section provides, ‘That the Justices of the Inferior 
Court of Marion County shall appoint five commissioners, whose 
duty it shall be to ascertain the value of the town property in 
‘Tazewell, (the same to be fixed at the amountthe owners thereof 
placed upon it in the returns of their taxable property for the 
year 1847,) and then assess the amount of the depreciation of 
said property, on account of the removal of the county site, and 
the said commissioners were required to execute to the owners 
a certificate, declaring the damage thus sustained ; which certi- 
ficate, itis enacted, shall become a debt against the County 
Treasury.” And it is further provided in the 12th section of the 
Act, “ That for the purpose of discharging the debt incurred by 
building the new court house, as well as to pay the owners of 
town property in Tazewell, that the Justices of the Inferior Court 
be allowed to levy an extra tax, not exceeding seventy-five per 
centum on the general tax, which, together with the fund aris- 
ing from the sale of the public property at Tazewell, shall con- 
stitute a fund, to be first applied to the payment of the new court 
house, and for the payment of the damages sustained by the 
owners of property in Tazewell, ascertained as aforesaid.” 

It is also provided by the Act, “ That the certificate shall be 
received in payment for any conrtact for the purchase of any lot 
or lots sold in the new county site, contemplated as aforesaid.” 
Pamphlet Laws, 1847, pp. 71, 73, 74. 

In pursuance of this Act, Andrew Hood, Van Swearingen, 
Charles Womack, William Williams and William Hirst, were ap- 
pointed commissioners by the Justices of the Inferior Court of 
Marion County; and the three first being a majority of the 
whole number, after being duly sworn to perform faithfully the 
trust thus delegated to them, did, on the 24th day of June, 1848, 
proceed to ascertain the value of the property in the town of 
Tazewell, and to assess the amount of the depreciation of the 
same, by reason of the removal of the county site, when it was 
found that Charner B. Strange, the relator, owned town property 
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of the value of $3127 873, and that the same was depreciated 
57 per cent. by reason of said removal. Accordingly, the said 
commissioners, by virtue of the authority reposed in them by 
the law, as aforesaid, on the 30th day of June, 1848, certified that 
the said Charner B. Strange had been damnified $1782 883, and 
that the said sum was a debt against the County Treasurer of 
Marion, and to be received in payment of any purchase made 
by him of property at the new site, and to be first paid out of 
the extra tax to be levied as aforesaid, and from the money aris- 
ing from the sale of public property at Tazewell, subject only to 
the priority of payment on account of the new court house. 

On the 7th of March, 1849, the certificate thus issued in terms 
of the Statute, was presented to the County Treasurer, and pay- 
ment thereof demanded; but William A. Bell, the Treasurer, 
refused to pay the certificate, alleging as a reason, among other 
things, that the town property claimed by Strange, and upon 
which the damages were assessed, did not belong to him, and 
that he (Bell) had been notified by one William Wells not to pay 
the said damages, or any part thereof, to Strange or his assigns, 
as he (Wells) was the owner of said property. 

A mandamus nisi having been granted by Judge Alexander 
against Bell, the Treasurer, he sustained the objections thus in- 
terposed by the Treasurer at the hearing, and to reverse this de- 
cision this writ of error is prosecuted. 

[1.] Was it a good excuse in the mouth of Bell, the Treasu- 
rer, that he had been notified of the existence, real or pretended, 
of an outstanding title in Wells, or any body else, paramount to 
that of Strange, in whose favor the certificate had issued ? 

We think not. The Treasurer is not at liberty to inquire into 
the truth or falsehood of the certificate. Neither is he or the 
County responsible for it. His duty is to obey the mandate of 
the commissioners ; and having done this, the law casts the egis 
of its protection over both him and the County. Nor is there 
any hardship in this, upon Mr. Wells or any one else claiming 
to be the true owner of the property upon which the assessment 
was made. Why did he not interplead, in order to bring the 
conflicting titles directly before the proper tribunals? Why may 
von 1x 43 
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he not do it still? Suppose no proceeding is ever instituted for 
this purpose, is the fund to remain forever locked up in the vaults 
of the County Treasury ? 

The judgment below must be reversed. 





No. 65.—Bensamin T. Lowe, for the use &c. plaintiff in error, 
vs. Joan Murpny, administrator, &c. of Joun A. Scott, dee’d. 


defendant in error. 


{1.] The plaintiff declared upon the following instrument, “ This is to certify 
that I did, in the year 1844, purchase of B. F. White his tan yard and stock, 
for which I did promise to pay Benjamin T. Lowe, for the benefit of B. F 
White, four hundred and seventy-five dollars; which amount I hereby ac-. 
knowledge to be unpaid and yet due; and one note of hand for fifty-three dol- 
lars and fifty cents, which note is said to be lost or mislaid—each amount 
bearing interest from Ist January, 1845. 

“ (Signed.) JOHN A. SCOTT. 
“ September 23, 1847.” 
Held, that the foregoing instrument is, in legal contemplation, a due bill, and 
may be declared on as a promissory note. 


Assumpsit, &c.in Harris Superior Court. Tried before Judge 
ALEXANDER, September Term, 1850. 


This was an action upon the following account, annexed as a 
bill of particulars : 


“ John A. Scott to 


“ Benj. T. Lowe, for use, &c. Dr. 
To ltan yardand stock, - - - - $475 00 
“ amount of promissory note, lost or mislaid, 53 60 





$528 60 
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Upon the trial, plaintiff’s counsel moved to amend their de- 
claration by inserting a count upon the following instrument, 
describing the same as a promissory note: 


“ This is to certify that I did, in the year 1844, purchase of 
B. F. White his tan yard and stock, for which I did promise to 
pay to Benjamin T. Lowe, for the benefit of B. F. White, four 
hundred and seventy-five dollars, which amount I hereby ac- 
knowledge to be unpaid, and yet due; and one note of hand for 
fifty-three dollars and fifty cents, which note is said to be lost or 
mislaid: each amount bearing interest from the Ist January, 


1845. Sept. 23, 1847. 
“ (Signed,) JOHN A. SCOTT.” 


The Court rejected the amendment, deciding that the instru- 
ment was not a promissory note and could not be declared on 
as such. This decision is the first error assigned. 

Plaintiff’s counsel then moved to amend by adding the fol- 
lowing as a count: 

‘And your petitioner further showeth that the said defendant 
is indebted to him in the further sum of five hundred and twenty- 
eight dollars and sixty cents, besides interest, on a written 
promise and acknowledgement, dated and due on the 23d Sep- 
tember, 1847, which said sum the said defendant refuses to pay.” 
To this count was annexed a copy of the instrument above set 
forth. 

The Court rejected the amendment, and this decision is as- 
signed for error. : 

The plaintiff having proved the execution of the above de- 
scribed instrument, offered the same in evidence, under the orig- 
inal declaration. 

The Court rejected the evidence, and this decision is assigned 
for error. 


H. Hotz, for plaintiff in error. 


Bennine & IncRam, for defendant. 
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By the Court.—Wakrner, J. delivering the opinion. 


[1.] If the instrument declared on by the plaintiff is, in con- 
templation of law, a due bill, then it may be declared on as a 
promissory note. Kemball vs. Huntingdon, 10 Wendel?s Rep. 
675. By transposing the words of the instrument, without al- 
tering its legal effect, it will read as follows: “ Due Benjamin F. 
Lowe, for the benefit of B. F. White, four hundred and seventy- 
five dollars, for his tan yard and stock, purchased of B. F. White, 
and fifty-three dollars and fifty cents for one note of hand which 
is said to be lost or mislaid—each amount bearing interest from 
Ist January, 1845. (Signed,) JOHN A. SCOTT. 

“ Sept. 23, 1847.” 

The inquiry is, does this paper import an engagement that 
money shall be paid absolutely? If it does, no matter by what 
words, it is a good note. Lwuqueen vs. Prossen, 1 Hill’s N. Y. 
Rep. 259. In Brewer vs. Brewer, (6 Ga. Rep. 588,) we held the 
following instrument to be a due bill: 

“1 do hereby acknowledge the credit of three hundred and 
thirty-two dollars and fifty cents, to be due to the estate of 
Drewry Brewer, deceased. (Signed,) Crark Brewer. 

“ August 5th, 1847.” 

See also Carey vs. McDougald, 7 Ga. Rep. 85. 

We are of the opinion the paper declared on by the plaintiff 
imports an engagement to pay money, and states also the con- 
sideration for that engagement, and is a due bill in contempla- 
tion of law, and may be declared on asa promissory note. The 
amendment offered by the plaintiff to his declaration ought to 
have been allowed. 

Let the judgment of the Court below be reversed. 
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No. 66.—Ransom Paruam, plaintiff in error, vs. Tue Justices 
or THE Inrertor Court or Decatur County and others, de- 
fendants in error. 


[1.] Private property may be taken for public use without compensation, 
in cases of extreme necessity, without the consent of the owner; for ex- 
ample, the pulling down of houses, and raising bulwarks for defence against 
an enemy, or for the erection of ramparts against an invading foe. 

[2.] The general rule is, that private property cannot be taken for public use, 
without just compensation; and cannot be so taken without an Act of the 
Legislature authorizing it, and the Act must make provision for the com- 
pensation. 

[3.] That provision of the Federal Constitution, which prohibits the taking 
of private property for public use, without just compensation: Held tu be 
an affirmance of a great principle of the Common Law. 

[4.] The Legislature mustjudge of the necessity or utility of the exercise of 
the right of eminent domain for public improvements; but in case of gross 
abuse of it,as when, under pretext of public utility, the property of A is 
taken and given to B, the Courts will interfere and set aside the law. 

[5.] The laws of this State, which authorize the opening of public roads over 
unenclosed lands, without just compensation, held to be void. 

[6.] Under the laws of Georgia which authorize the laying out and opening 
of public roads over the enclosed lands of the citizen, the Inferior Court 
may order areview, for the purpose of determining whether a road be ne- 
cessary or not, and may also orderthe same to be opened before compensa- 
tion is made or tendered ; but cannot enter upon and seize, and permanently 
appropriate the land, until compensation is made or tendered. 

[7.] A citizen cannot enjoin the opening of a public road over his enclosed 
lands, when it appears from his bill, that he has not taken the steps pointed 
out by the law to procure the assessment of his damages. 

[8.] Nor upon the ground that the reviewers appointed by the Inferior 
Court, signed the petition for the road, and took an active interest in getting 
1t up. 

[9.] Nor upon the ground that it does not appear, from tlre return of the re- 
viewers, that they were not sworn according to the requirement of the Sta- 
tute. 


Application for an injunction, in Decatur Superior Court. De- 
cision by Judge Warren, 6th of December, 1850. 


This was an application for an injunction to restrain the Infe- 
rior Court and Commissioners of Roads, from opening a new 
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public road, passing through the enclosed and unenclosed lands 
of complainant, Ransom Parham. The bill alleged, that a pe- 
tition was presented to the Court for the opening of this road, 
signed by many persons who did not live in the neighborhood ; 
that the same was gotten up, not for the public convenience, but 
by persons interested in having a road to a certain landing on 
Flint River, where the new road would cross; that a counter 
petition was presented to the Court, which they refused to con- 
sider; that the Court evidenced their partiality in the appoint- 
ment they made of reviewers and commissioners to open the 
road—the same not being proper and discreet persons—one of 
them wishing the road to pass his house, where he kept spirits 
to retail; that another had but lately removed into the County, 
and the third having acted as main agent in procuring signatures 
to the said petition, and all of them being among the petitioners 
for the road; that complainant objected to their appointment, or 
the appointment of any one, because the road prayed for was not 
required for the public convenience, nor was it the nearest and 
most practicable route between the points specified as the termini 
of the road; because it would cause irreparable injury to the 
land and growing crop of the complainant, and because com- 
plainant offered to the Court, at his own expense, to cut out and 
open a shorter and better road between the points designated ; 
that the Court, notwithstanding his objections, appointed the re- 
viewers, two of whom afterwards reported that they had viewed 
and marked out the contemplated road ; which return complain- 
ant objected to as illegal— - 

1st. Because one of the commissioners failed to act or join in 
the report; and 

2d. Because it did not appear that the commissioners, before 
entering upon their duty, were sworn (as required by law) before 
a Justice of the Peace ; 

That the Court overruled the objections, and granted an or- 
der opening the road—the execution of which order was now 
sought to be enjoined. 

By an amendment to the bill, it was alleged, that the Inferior 
Court had not, nor had any of the defendants paid, or offered to 
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pay, any of the damage, (amounting to at least $2500,) which 
would be done to the land of complainant, but threatened to pro- 
ceed to open the said road, without and before paying, or offer- 
ing to pay the same; whereas, by law, he was advised and be- 
lieved, that no authority or pawer was vested to open said road, 
until the damages were paid, or full and just compensation ten- 
dered to complainant. 

The prayer was for a perpetual injunction to restrain defend- 
‘ants from cutting a road through complainant’s land, whether 
enclosed or unenclosed; or at least, they should be enjoined, un- 
til full and just compensation should be paid or tendered to com- 
plainant. 

Upon hearing argument, the presiding Judge refused to grant 
the injunction, upon the following grounds: 

1st. Because the laying out and altering new and old roads, 
is expressly within the power and control of the Justices of the 
Inferior Court, subject alone to their discretion as to whom they 
shall appoint to review, lay out and open said road. 

2d. Because as to improved or enclosed lands, the Statute of 
1799 provided compensation to those injured by the opening 
said roads, and that if the provisions of that Statute were follow- 
ed, the Inferior Court may take any improved lands they please 
for such road ; and after such lands are thus appropriated, if the 
owner feels himself aggrieved, he may have the damages assess- 
ed by a Jury, and enforced by mandamus. 

3d. Because the defendants, by the Act of 1818, have the 
right, power and authority to take and appropriate the wild and 
unenclosed lands of complainant, without any compensation— 
the Court holding the said Act to be constitutional and valid. 

To these rulings and decision of the Court, exceptions were 
filed, and error has been assigned thereon. 


S. T. Battey, for plaintiff in error. 
Law & Sims, represented by B. Hixt, for defendant. 


By the Court.—Nisser, J. delivering the opinion. 
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The presiding Judge held, in this case, that it was competent 
for the Inferior Court, under the laws of this State, to lay out and 
open a road through the unenclosed lands of the complainant. 
This power is denied in this record. We are, therefore, called 
upon to determine whether, according to laws now in force in 
Georgia, the Inferior Court can exercise this power. It is a 
question of some magnitude in principle, and of great practical 
moment. It is very clear, that the Legislature may take the pro- 


perty of a citizen for purposes of public necessity or public util- 


ity. All grants of land are in subordination to the eminent do- 
main which remains in the State; and from the necessities of the 
social compact, they are subject to this condition: The sove- 
reign authority of the State, acting through the Legislature, is 
bound to protect and defend the State, and to promote the pub- 
lic happiness and prosperity of the people; and the Legisla- 
ture is to judge when the public necessity or public utility re- 
quires the appropriation of the property of the citizen. I need 
not enlarge upon these propositions—they are the law of this 
Court, more than once promulgated. Nor do we deny, that a 
highway is a work of public utility. It is necessary to com- 
merce and intercourse. Nothing can be more conducive to the 
social well-being and commercial prosperity of a State, than 
roads. It were pagan and aboriginal not to have them. Our 
doctrine farther is, however, that the property of the citizen can- 
not be taken for any purpose of public utility or convenience, 
unless the law which appropriates it, makes provision for a just 
compensation to the proprietor. This is true at Common Law, 
according to the lex tere recognized and affirmed by Magna Char- 
ta, and it is true by the special ordainment of the Constitution of 
the United States. 

I propose first to show, that the several Acts of the Legisla- 
ture authorizing the building of roads, make no provision what- 
ever for compensation, when the wnenclosed lands of the citizen 
are taken for the purpose of a highway. The authority to lay 
out roads, is vested in the Inferior Court, by the Acts of 1799 
and of 1818. Prior to 1799, the Inferior Court could and did 
lay out roads, but I find no Act of the Legislature, prior to that 
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time, which gives them any powers in relation to roads, different 
from those conferred by the Acts of 1799 and 1818. These 
two Acts contain all the provisions of law of force in this State 
relative to laying out public roads, and making compensation to 
the citizen. - By the 1st section of the Act of 1818, it is declar- 
ed, that “ On application to the Inferior Court for any new road, 
or any alteration in an old road, the said Justices shall proceed 
to appoint three discreet and proper persons, residing in the 
neighborhood where such road is intended to pass, and in case 
they find it of public utility, they may proceed to mark out the 
same, on oath taken before any Justice, and report to said 
Court—the Clerk of which is hereby required to notify the Com- 
missioners of Roads of such report.” Prince, 735. 

By the 19th section of the same Act, it is declared, that “In 
all cases where commissioners have been or may hereafter be 
appointed for the purpose of reviewing any new road intended 
to be laid out, and shall report to the Inferior Court the propriety 
of opening the same, the said Court may, if they or a majority 
of them deem it adviseable, pass an order for opening such 
road.” Prince, 739. 

Here, then, we have a general power to lay out roads-deposit- 
ed with the Inferior Court. The Legislature has made them its 
agents for the exercise of the sovereign power over this subject 
matter. They are, howéver, subject to the paramount authority 
of the Legislature. Notwithstanding this delegation of power, 
the Legislature may, if it will, exercise it. Itis not pretended 
that there is any authority for the laying out and opening this 
road, but the general Acts before referred to. The only provi- 
sion of law for making compensation in cases of a public road, is 
found in the second section of the Act of 1799, which was re- 
enacted by the 34th section of the Act of 1818. The 2d sec- 
tion of the Act of 1799, is in these words: “ And when any 
person or persons shall feel him, her or themselves aggrieved by 
reason of any road being laid out through his, her or their enclosed 
ground, it shall be the duty of any two or more of the Justices 
of the Inferior Courts, on application in writing by the person or 
persons injured, to issue a warrant, under their hands, directed 
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to the Sheriff of the County, to summon a Jury of freeholders, 
who shall be sworn to assess such damages ; and that the Sheriff 
shall make and return a true inquisition thereof to the next In- 
ferior Court ; and it shall be the duty of such Court to order the 
amount of damages so assessed, to be paid out of the next 
County tax, or out of any public moneys belonging to the Coun- 
ty fund: Provided, nevertheless, that when it shall appear to the 
Inferior Court, that the damages so assessed transcend the utility 
of that part of said road, such Court shall order the same to be 
altered in such manner as to avoid the enclosed ground so dam- 
aged, unless the person complaining shall agree to accept such 
compensation as shall be deemed just and reasonable by said 
Court.” Prince, 733, 740. 

This law makes provision for compensating the owner only 
when a public road is laid outthrough his enclosed ground. There 
is not, so far as I can ascertain, any provision in our laws for 
compensating the owner, where a road is laid out through his 
unenclosed or wild lands. Nor does it seem that this is a legis- 
lative oversight, for by designating enclosed grounds, they are 
to be held, as of purpose, excluding all other grounds. Ez- 
pressio unius est exclusio alterius. Whatever may have been the 
reason of excluding other lands than enclosed lands from com- 
pensation ; whether it was because of the additional value which 
opening and enclosing land gave to it, or because of the idea 
that unenclosed land, by reason of its abounding quantity at that 
day within our limits, had no or very little depreciable value ; 
or, which is the likelier reason, because the Legislature believed 
that the opening of roads through the then greatly unsettled 
parts of the country, would enhance the value of lands over 
which they were laid out, quite equal to the damage caused by 
their appropriation ; it is true, that they were excluded by the 
Act of 1799, and to this day they remain excluded. The law, 
as it now stands, has been acquiesced in by the people of this 
State for many years; indeed, I believe from the organization of 
the State Government. I do not know that the power of the Le- 
gislature to assume the unenclosed lands for the purpose of a 
highway has been, in a single instance questioned before the 
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Courts of Justice. The people have felt no serious inconve- 
nience from it. On the contrary, the advantages of roads as the 
means of intercommunication—as the means of developing the 
resources of a country comparatively new, and a large portion 
of which has been and is yet but sparsely settled—have been so 
great and so obvious, that there has been no necessity or utility, 
until of late, in questioning it. Nor has there been manifested 
in the Legislature, any disposition to use the power oppressive- 
ly. Acting in this matter heretofore, mainly through the Inferior 
Courts of the Counties—officers selected by the people from 
among themselves, with interests identified with them, and sym- 
pathies in harmony with theirs—the Government has used the 
power without abusing it, wisely and beneficially. The condi- 
tion, however, of things in this State in reference to this matter, 
has become, of late years, widely different from what it was in 
1818. Our limits being fixed—the Indians being removed, and 
our whole territory organized and subjected to the civil and 
criminal jurisdiction of the State, population has prodigiously 
increased—agriculture has improved—the mechanic arts, to a 
great extent, have been every where introduced—commerce has 
widened and deepened her channels, and lands have risen in val- 
ue. Emigration to other States has decreased, and our popu- 
lation is becoming permanent. Our territory may be said to be 
literally covered with rail road and plank road charters, using, 
by legislative grants, the lands of the people. These things 
give to the question before us a seriousness and vitality which it 
has not heretofore possessed. It has become a serious affair for 
the planter to yield his rich plantation to be traversed through 
its whole extent with highways—for the poor man to give up, 
perhaps, one third of his small farm, whether enclosed or not, to 
the public convenience and utility, as indicated in some magni- 
ficent rail road project, or some wide turnpike thoroughfare. In 
many parts of the State, uaopened lands are more valuable than 
cultivated fields, if for nothing else, yet for the timbers upon 
them. In the earlier settled Counties of the State, I venture to 
say, that there are few plantations where the owner could not 
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better afford to give to the Government a field, than the same 
number of acres of timbered land. 

It may be, it doubtless is true, that our people have as good 
reason to confide in the justice and forbearance of the Legisla- 
ture as they ever had. It may be, that in all the future, the Le- 
gislature may not, in a single instance, assume the land of the 
citizen, without a just compensation. We know not. But this 
we do know, that the power of government ever tends towards 
enhancement and encroachment. - Corporation influence may 
become too strong for legislative resistance. Capital combina- 
tions may wield a power too potent for the popular will. De- 
generacy may seize the times, and the virtues of simple, honest 
revolutionary republicanism depart. The sacredness of private 
property ought not to be confided to the uncertain virtue of those who 
govern. Principles conservative of popular rights, cannot with 
safety be abandoned ; for if once abandoned, all history teaches 
that it is difficult, almost impossible, to resume them. 

The general doctrine, that private property cannot be taken 
for public use, without compensation, has been more than once 
held here. The question, it is true, has come before us, except 
in one instance, in the construction of rail road charters, or bridge 
or ferry grants. The principle is the same in this case. Wheth- 
er the property of a citizen can be taken at all or not, depends 
upon the use or necessity which requires it. The principle upon 
which the right of way for a rail road has been sustained is, 
that the rail road is of public utility, and, therefore, when pro- 
perty is taken for that object, it is taken for public use. So, in 
the case of a public road, the ground of the rightful assumption 
is public use. If, in the former case, compensation must be 
made, as we: have held, so in the latter case. I see no differ- 
ence, so: far as the principle is concerned, between a common 
highway and a rail road. The former is, no doubt, more une- 
quivocally for the public use than the latter, and thatis all. Still, 
I propose to state again the grounds and the authorities upon 
which our decision rests. 

[1.] It is not to be doubted but that there are cases in which 
private property may be taken for a public use, without the con- 








a ee 








ey 


TALBOTTON, JANUARY TERM, 1851. 349 


Parham vs. The Justices, &c. Decatur County. 








sent of the owner, and without compensation, and without any 
provision of law for making compensation. ‘These are cases of 
urgent public necessity, which no law has anticipated, and which 
cannot await the action of the Legislature. In sueh cases, the 
injured individual has no redress at law—those who seize the 
property are not trespassers, and there is no relief for him but 
by petition to the Legislature. For example: the pulling down 
houses, and raising bulwarks for the defence of the State against 
an enemy ; seizing corn and other provisions for the sustenance 
of an army in time of war, or taking cotton bags, as Gen. Jack- 
son did at Orleans, to build ramparts against an invading foe. 

These cases illustrate the maxim, salus populi supreme lex. 
Per Buller, J. Plate Glass Co. vs. Meredith, 4 T. R.797. Noy’s 
Maxims, 9th ed. p. 36. Dyer, 60, 6. Broom’s Maxims, 1. 2 
Bulst.61. 12 Coke, 13. 1b. 63. 2 Kent?s Com. 338. 1 BI. 
Com. 101, note 18, by Chitty. Extreme necessity alone can jus- 
tify these cases and all others occupying the same ground. 

[2.] This rule of necessity has a very narrew application, and 
is an exception, indeed, to the general rule, which is, that wher 
public necessity or utility requires the assumption of private pro- 
perty, it can only be done by the act of the Legislature, and the 
Legislature must make provision for compensation. If it does 
not, the Courts may pronounce the law a nullity. 

[3.] This was the law of the land in England, before Magna 
Charta. Against the contrary the great Charta guarded, by de- 
claring that no individual should be deprived of his property, 
but by the law of the land, and by judgment of his peers. The 
petition of rights affirmed the same doctrine; and this great rule 
of right and liberty was the law of this State at the adoption of 
the Constitution. Itis not, therefore, necessary to go to the Fe- 
deral Constitution for it. It came to us with the Common Law— 
it is part and parcel of our social polity—it is inherent in ours, 
as well as every other free government. At Common Law, the 
Legislature can compel the use of private property, but not arbi- 
trarily. It treats with the citizen, as owner, for the purchase, and 
whilst he cannot withhold it upon offer of compensation, they 
cannot seize it without such tender. The Legislature, says 
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Blackstone, interfered, “ not by absolutely stripping the subject 
of his property in an arbitrary manner, but by giving him a full 
indemnification and equivalent for the injury thereby sustained. 
The public is now considered as an individual, treating with an 
individual, for an exchange. All the Legislature does, is to 
oblige the owner to alienate his possessions for a reasonable 
price, and even this is an exercise of power which the Legislature 
indulges with caution, and which nothing but the Legislature 
can perform.” Black. Com. vol.1, p. 139. The British Parlia- 
ment have frequently recognized this doctrine of the Common 
Law. For example: in the Highway Acts of 13 George III. 
and 3 George IV. the surveyor of highways is required to offer . 
the owner of the soil over which a new road is to pass,.a rea- 
sonable compensation, which if he refuses to accept, the Justi- 
ces shall certify their proceedings to some general quarter ses- 
sions, who are required to impannel a Jury to assess damages 
within a given limit. Black. Com. 101, note 19, by Chitty. In- 
deed, it may be safely asserted, that the British Courts, acting in 
obedience to their ancient constitutions of government, have, in 
rare instances, exceptin the cases of urgent necessity above 
referred to, recognized the right of the State to assume private 
property without providing for a just compensation. The prin- 
ciple is admitted by the ablest writers, as being founded in na- 
tural equity and of universal application. Grotius, De Jure B. 
& P. 6.8, ch. 14, §7. Puffendorff de Jur. Nat. et Gent, b. 8, ch. 
5, §7. Bynhershock’s Quest. Jur. Pub. b. 2,ch. 15. Veattel, b. 1, 
ch. 20, §244. Heinic. Elem’s Jour. et Nat. b. 2, ch. 8,$170. 2 
Kent’s Com. 339. Story on the Constitution, §1784. 2 Johns.C. 
R. 162. 5 Miller’s Lou. R. 416. 3 Howard, 240. .26 Wend. 
497. 1 Bald. C.C. Reports, 205. 11 Peter’s R. 638, 641, by 
Story, J. 

This great and indispensable rule of property is embodied in 
the Code Napoleon, (art. 545,) in the constitutional charter of 
Louis XVIII, (2 Kené’s Com. 340, note,) in the Civil Code of Lou- 
isiana, (art. 489,) in the Constitution of several of our States, 
in the bill of rights of others, and in the Constitution of the 
United States. Article 5th of Amendments to the Constitution of 
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the United States. It has been recognized in Turkey, according 
to Mr. J. Waties, in Lindley et a!. vs. Commissioners, (2 Bay. R. 
60,) upon the authority of DeTott’s Memoirs of the Turkish Go- 
vernment. ‘The Constitution of the United States upon this point, 
I know, has been held to be a restraint upon federal legislation 
alone, and not to apply to the States. If that be admitted, yet 
it is still authority, most significant, for the application of the 
rule in the States. It is the affirmation of the rule in the most 
solemn form. It is the declaration of the opinion of the Amer- 
ican people, that the governmental nght of appropriating proper- 
ty, is subject to that limitation. In creating a government of 
limited and merely delegated powers, with a careful vigilance 
over the rights of the people, as derived from the Common 
Law—the great charter and petition of rights—it was a matter 
of commendable caution, to embody this limitation in the Con- 
stitution. Mr. Story says, that this article of the Constitution 
“Ts an affirmance of a great doctrine established by the Common 
Law, for the protection of private property.” Story’s Com. vol. 
3, §1784. Upon Ais authority then, it is a Common Law doc- 
trine. Nor does he stand alone, for such is the concurring opin- 
ion of the British and American books. Now, it would be weak 
reasoning to say, that because the people of the States have de- 
nied to the Federal Government the right to assume private pro- 
perty for public use without compensation, they have thereby 
conceded it to the State Governments. ‘The contrary inference 
is irresistible, to wit: that the people, feeling protected in the 
States by this limitation on the power of the State Governments, 
were induced to make sure of the same protection from the Fe- 
deral Government, and that the fifth article of the amendments 
to the Constitution is to be held and taken as a solemn avowal, 
by the people, that a power to take private property, without com- 
pensation, does not belong to any government. Per Ruffin, Ch. 
J. 2 Dev. & Batt. 460. 3 Kelly, 31. Ib. 333. 6 Ga. Rep. 
130. 9 1b. ante, 37. 20 Johns. R. 106. 

In 1796, the Supreme Court of South Carolina were divided 
upon the question, whether the State could assume private pro- 
perty for the purpose of a highway, without compensation. 
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Judges Grimke and Bay holding that it could—analogising the 
power to lay out and open roads, streets, &c. to the taxing pow- 
er. Judges Burke and Waities dissenting. The analogy between 
this and the taxing power does not hold. All property is held 
subject to an egua! burthen of taxation. Each citizen is pre- 
sumed to pay, and ought, in fact, only to pay his equal propor- 
tion of taxes needful for the support of the government. If 
private preperty is taken to build aroad, and no compensation is 
awarded, then the burthen of providing roads for the public, falls 
with onerous inequality upon those citizens over whose lands 
the roads happen to run. They pay their proportion of the 
general taxes, and of those raised to defray the expenses of open- 
ing roads, and in addition they give up their lands for the nght 
of way. There is no equality, no justice in this. The sove- 
reign right to lay and collect taxes, grows out of the paramount 
necessities of government—an urgent necessity which admits no 
property in the citizen, whilst it remains unsatisfied. The right 
to tax is coeval with all government. It springs out of the or- 
ganization of the government. All property is a pledge to pay 
the necessary expenses of the government; but the burthen 
must be equally borne. A law which raises the taxes out of 
one man or class of men, the balance going free, would be con- 
trary to natiralright and justice, just as a law which would con- 
strain one or a few to pay the expenses of a highway would be ; 
and both would be set aside as nullities. See Doe, ex dem. Gled- 
ney and another vs. Deavors, 8 Ga. R. 479. The argument of 
Judge Waities, in the case referred to from South Carolina, is a 
sufficient reply to the rather feeble opinion of his adversary col- 
leagues. 2 Bay, 38. Without noticing the intermediate cases 
in that State, I think it may be safely said, that if this ever was 
the doctrine of the Carolina Courts, it is not at this day. I have 
referred to the case in Bay, the more especially because his hon- 
or, Judge Warren, and the Justices, Grimke and Bay, agree in 
analogising the power to open roads to the taxing power, and 
because it is the starting point of a series of adjudications, in 
that State, upon the subject. Our judicial brethren of Carolina, 
if one might judge from the reported cases, were not, until as 
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late as 1838, very well agreed upon this question. See the case 
of Dawson vs. The State, Riley’s Law Cases, 103, and particularly 
the opinion of Richardson, Justice, which is an able review, not only 
of the Carolina cases, but of the whole doctrine. Up to that time 
it is rather hard to say what had been precisely the law of that 
State. Ithink it was, thatthe Legislature might assume private 
property for the purpose of a highway, without compensation, and 
this covered the whole ground—for if for a highway, then for 
every purpose of public necessity or utility. But in the case of 
The Louisville, Cincinnati and Charleston Rail Road Company vs. 
Chappell, determined by the Court of Errors in 1838, it appears 
that both the Legislature and all the members of the Court 
agree, that private property may be taken for public use, and the 
“only restriction is, that private property cannot be taken with- 
out just compensation to the owner.” I say the Legislature 
agree, because, in the charter of that company, they require 
compensation to be made. 1 Rice’s Rep. 383. All the ruling 
upon this matter, in that State, prior to this case, must be consid- 
ered as reversed, unless it is possible to draw a distinction in the 
application of the principle between a rail road and a common 
highway, which I must hold to be impossible. So that the Caro- 
lina Bench having corrected what, with great deference, seems 
to me a grave error, its authority cannot be invoked to sustain 
the judgment of the Court below in this case. 

[4.] The damages to an individual in the assumption of his 
land for a highway, may be small, and in most instances are 
small; and it may be claimed as an obligation growing out of a 
proper public spirit, to relinquish them without remuneration. 
There are cases, though, where they may be great. But the 
question is. not one of relative pecuniary loss and gain alone—it 
is one of fundamental principle. The question really is, wheth- 
er property is held by rules which Courts are compelled to en- 
force, or at the will of the Legislature? If by the_will of the 
Legislature, then what security is there for property? It may 
be said, that the security is found in the limitation of the power 
to works of necessity and utility, and that although the Legisla- 
ture may judge, in the first instance, of the necessity and util- 
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ity, yet their judgment is subject to the corrective judgment of 
the Courts. If the Legislature should pass a law to transfer the 
property of Ato B, under pretext of public necessity and utility, 
when no such necessity or utility exists in fact, there can be 

no doubt but that it would be the right and duty of the Judiciary 
to set it aside. 2 Peters, 653. 3 Yerg. 41. 11 Wend. 149. 
19 1b. 659. 16 Mass. 330. 5 Paige, 146 to 160. 2 Kent, 
340. But itis not settled, 1 apprehend, that the Legislature 
has not the sole right of judging of the expediency of exercis- 
ing the right of eminent domain, for the purpose of public im- 
provement: as, for example, for the purpose of a public road, 
to be laid out and opened, and kept up by the public. In the 
case of Varick vs. Smith, the Chancellor asserts for the Legisla- 
ture, the sole right of judgment, in these words: “I admit, that 
the two branches of the Legislature, subject only to the qualified 
veto of the Executive, are the sole judges as to the expediency 
of making police regulations interfering with the natural rights 
of our citizens, which regulations are not prohibited by the Con- 
stitution ; and, also, as to the expediency of exercising the right of 
eminent domain, for the purpose of making public improvements, 
either for the benefit of the inhabitants of the State generally, or any 
particular section thereof”? 5 Paige, 160. Chancellor Kent, 
doubtless, states the true rule. The Legislature, as a general 
rule, have the sole right of judgment ; but if it is grossly abused, 
as in the case above put, the Courts may review it. 2 Kent, 340, 
41. The restraint, then, which the Courts can exert upon the 
will of the Legislature, would be small. One of the restraints 
upon bad legislation in this regard, is the price which the people 
have to pay, by taxation, for the private property which is taken 
for public use. It is not reasonable that the Legislature will 
abuse the power, when their constituents pay for the right of 
way; but if it may be taken without compensation, then, prac- 
tically, property is held at the will of the Legislature. Under 
our State Constitution, the General Assembly has power to make 

all laws and ordinances which they shall deem necessary and 
proper for the good of the State, which shall not be repugnant 

to the State Constitution. Prince, 905. This is a broad grant. 
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It is limited expressly by the State Constitution, and necessarily, 
by the Federal Constitution, and by certain great fundamental 
principles not embodied in either. But suppose the principle of 
compensation for private property be held not to be one of those 
fundamental principles, then, under the Constitution, in relation 
to the assumption of private property, there is no limitation but 
the opinion of the Legislature, as to what may be necessary and 
proper for the good of the State. The necessity or utility of a 
road or other improvement, will depend upon the question, 
whether, in the opinion of the Legislature, it is necessary and 
proper for the good of the State? What is for the good of the 
State—what corporations, grants, privileges—how much and 
how often private property may be taken? are inquiries which 
open to the Legislature a field of discretionary power, almost 
without bounds—a discretion which places the sacred right of 
property very much within their control—a discretion which no 
wise people will tolerate. If the progression of this age requires 
the frequent exercise of the right of eminent domain, the neces- 
sity of right and liberty require, that the citizen be paid when 
he is injured by it; and this Court is here to see to it that he is 
paid. The nght of accumulating, holding and transmitting 
property, lies at the foundation of civil liberty. Without it, man 
no where rises to the dignity of a freeman. It is the incentive 
to industry, and the means of independent action. It is in vain 
that life and liberty are protected—that we are entitled to trial by 
Jury, and the freedom of the press, and the writ of habeas cor- 
pus—that we have unfettered entails, and have abolished primo- 
geniture—that suffrage is free, and that all men stand equal un- 
der the law, if property be held at the will of the Legislature. 

[5.] Our judgment, therefore, is, that the injunction be grant- 
ed,so far as relates to that part of this road which is laid out 
over the unenclosed lands of the complainant. The law ought 
to be so amended, as to provide for compensation in such cases, 
and no doubt will be at the next session of the Legislature, and 
the attention of the General Assembly is respectfully invited to 
the subject. 

The motion for the injunction as to the enclosed lands, was 
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sought to be sustained upon several grounds, all of which were 
properly overruled by the presiding Judge. First, it is assumed 
in the argument, that the provision for compensation in the Act 
of 1799, relates only to roads which had been before that time 
laid out and opened ; that having no prospective operation, there 
is no law providing compensation for new roads laid out over 
enclosed grounds, and, consequently, none for compensation in 
this case. Such is not our construction of the Statute. The 
language of the Act is, “ When any person or persons shall feel 
him or themselves aggrieved, by reason of any road being laid out 
through his, her or their enclosed grounds,” &c. &c. Being 
laid out is not to be understood in the past tense, in the sense 
of having been laid out, but in the present tense, in the sense 
of being now laid out, and applies to all roads in process of 
being laid out at any time. This is too plain to require farther 
notice. 

[6.] Again, the injunction was asked upon the ground, that 
the Inferior Court, acting for the public, had no right to take the 
land of the complainant, before and until a just compensation 
had been made. The authorities agree mainly in this, that the 
compensation, or offer of it, must precede or be concurrent with 
the seizure and entry upon the property to construct the road. 
Thompson vs. Grand Gulf R. R. & Banking Co. 3 Howard’s. 
Miss. Rep. 240. Lyon vs. Jerome, 26 Wend. 497. Bonaparte 
vs. C. & A. R. R. Co. 1 Bald. C. C. U. S. Rep. 205. 2 Johns. 
Ch. R. 162. 5-Miller’s Louisiana Rep. 416. Kent’s Com. 340, 
note. In Younge vs. McKenzie, Harrison et al. (3 Kelly, 45,) this 
Court hold the same rule, and say, “ We do not intend to say, 
that the company could not have entered upon the land, made 
the necessary survey and examination of the premises, under 
the authority of the Legislature, for the purpose of locating the 
eastern abutment of the bridge; but we do intend to say, the 
company had no authority to appropriate the private property of 
the defendants to the permanent and exclusive use of the company, 
until just compensation had first been made therefor, in the man- 
ner pointed out by the charter.” By this ruling, which is in ac- 
cordance with the doctrine laid down by Kent, Walworth, the Mis- 
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sissippi Court, and other authorities last referred to, the property 
cannot be permanently and exclusively appropriated until com- 
pensation is made or offered; that is, it must be made or offered 
before or cotemporaneously with the seizwre and entry upon the 
land; but the Court or its agents may enter upon the land to re- 
view it, with the object of determining upon the practicability 
and utility of the road. They may do more—they may, upon 
the report of the reviewers, order the road to be opened, before 
making or offering compensation, because this is not an actual 
seizure of the land—it is not a permanent and exclusive appro- 
priation of it. Now this, by the statements of the bill, is all that 
the Court has done in this case. ‘They appointed the reviewers, 
heard their report, and ordered the road to be opened. It charg- 
es farther, only, that complainant fears that the commissioners 
will proceed to open the road. 

[7.] But apart from this view of the matter, according to his 
own showing, the complainant is not entitled to relief. Under 
the Act of 1799, the Court is not in laches, and he is. That 
Act provides, that any person aggrieved by a road being laid out 
over his enclosed grounds, may apply, in writing, to any two or 
more of the Justices of the Inferior Court, whose duty it shall 
be to issue a warrant, and cause a Jury to be impanneled to 
assess his damages. He has made no such application—he has 
not complied with the law. JVon constat, that the Court refuses 
to pay the damages, but we are left to infer, that as sworn offi- 
cers, they will do their duty and pay them, when he comes for- 
ward to ask, and a Jury has assessedthem. The law offers the 
compensation if he asks it. If he does not, he is presumed 
to be satisfied. He has an ample remedy at Law. At this mo- 
ment the Court have not, because they have not seized the land, 
put themselves in a position to be enjoined. Notwithstanding 
all this, he claims equitable relief. Let him go and demand the 
assessment, as the Statute directs, and if the Court refuse to issue 
a warrant to impannel a Jury, or do, or fail to do anything which 
is in violation of the law, and they or their agents then seize his 
lands to open the road, Chancery will, no doubt, listen to his 
complaint. 
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[8.] Again, the injunction is claimed because the reviewers 
appointed by the Court were not impartial but interested per- 
sons. The specification as to one, who by the by it is admitted 
in the bill did not sign the report, is, that he keeps a grog-shop 
on the line of the new road, and his custom would be increased 
by opening it. We cannot presume partiality from these facts. 
As to the other two, it is charged, that one has but recently come 
into the County, and signed the petition for the new road—the 
other was a main agent in getting up the petition, and also sign- 
ed it. The road cannot be arrested on these grounds. The law 
directs, that the Court appoint three discreet and proper persons, 
residing in the neighborhood where the road is intended to pass, 
to make the review. We are to presume that they are discreet 
and proper persons, until the contrary appears. An interest, to 
disqualify them, must be shown to be an immediate, direct inter- 
est in the laying out the road, as distinguished from that gene- 
ral interest which each citizen has in a highway. There is no 
charge of fraud or collusion. 

[9.] It is also charged, that it does not appear from their re- 
turn, that they were sworn. ‘The law requires them to be sworn, 
and it were better that that fact should appear on the return. 
The bill does not charge that they were not sworn. In Equity, 
without such allegation, complainant is not entitled to relief on 
that score. 

Let the judgment be reversed, and the motion for the injunc- 
tion be granted, so far as that part of the proposed road is con- 
cerned which is laid out through the unenclosed lands of the 
complainant. 
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No. 67.—Samuet Harrison, administrator, &c. and another, 
plaintiffs in error, vs. Epwarp B. Youne and another, defend- 
ants in error. , 


[1.] On an appeal to the Superior Court as to the amount of damages assess- 
ed by appraisers appointed by the Inferior Court, under a special Statute, 
the party originally moving in the case below, is entitled to open and con- 
clude. 

[2.] Proof of seven years’ regular aud uninterrupted usage ef a public ferry 
in this State, is prima facie evidence of a prescriptive right. 

[3.] Agrantee, in this country, takes nothing by implication, but is confined 
to the terms of his charter. 

[4.] The value of land taken for public use, is mot restricted to its agricultu- 
ral or productive qualities, but inquiry may be made as to all other legiti- 
mate purposes to which the property could be appropriated. 

[5.] Grants to lands on water-courses from the State, with the appurtenances, 
convey no right of public ferry. The right of private ferry passes with the 
fee; and for any interference with this, the owner is entitled to compen- 
sation. 

[6.] An appeal to a Special Jury, under the Act of 1837, incorporating the Ir- 
winton Bridge Company, carries nothing but the question of damages. 


[7.] Where testimony is suffered to goto the Jury without objection, and nv 
effort is made to withdraw it from their consideration, it is too late, after the 
argument has closed, to call upon the Court to charge the Jury that it was 


illegally admitted. 


Appeal from an award, in Randolph Superior Court. Tried 
before Judge Warren, October Term, 1850. 


By an Act of the General Assembly, passed in 1837, incorpo- 
rating the Irwinton Bridge Company, for the purpose of erecting 
a bridge across the Chattahoochee River, it was provided, that 
the board of directors might take such parcel or parcels of land 
as they might deem necessary for the abutments, &c. of their 
bridge; “and in case of disagreement between the owner or 
owners of said land and the board of directors, in regard to the 
damages or price of such land, it may and shall be lawful for 
the board of directors to appoint one disinterested freeholder, 
and the owner or owners to appoint another disinterested free- 
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holder, as appraisers, and the Justices of the Inferior Court of 
Randolph County shall appoint another disinterested freeholder, 
* * * * all of whom shall be sworn, by an officer authorized 
to administer an oath, to make and return to said Court, a just 
and impartial valuation of the damages or value of the land thus 
required by the said corporation, and their award shall be in 
writing, and signed by at least a majority of the said appraisers, 
which shall be held and taken as a judgment for the amount 
against the said corporation, and shall be enforced by an execu- 
tion from the said Inferior Court; and the plat of said land, with 
the award, shall be recorded in the said County of Randolph, in 
the same manner that deeds are * * * Provided, if either 
party shall think proper, he, she or they may appeal to the Su- 
perior Court of said County, and have the damages ascertained 
by the verdict of a Special Jury, and their decision shall be 
final.” 

Edward B. Young, and John McNab, Intendant, the assignees 
of the corporation, having disagreed with the plaintiffs in error as 
to the valuation of the land on which the eastern abutment of 
the bridge was situated, each party and the Inferior Court ap- 
pointed an appraiser—two of whom subsequently made an 
award—the third dissenting. From this award the plaintiffs in 
error appealed ; which appeal came on to be tried at the Octo- 
ber Term of the Superior Court of said County, 1850. 

When both parties had announced themselves ready for trial, 
Counsel for plaintiffs in error insisted that they, as plaintiffs and 
appellants, were entitled to open and conclude the case, and 
moved the Court that they should be allowed to proceed with 
their evidence. The Court overruled the motion, and this is the 
! first ground of error assigned. 

: Counsel for plaintiffs in error then moved, as a preliminary 
motion, that the whole proceeding should be quashed, on the 
ground, that the alleged award was not the award of the three 
appraisers, but of only two of them—the other expressly dis- 
senting. The Court overruled the motion, and this decision is 
assigned as a ground of error. 

The counsel for defendants in error then read in evidence to 
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the Jury, a paper purporting to be the affidavit taken by the ap- 
praisers, their award, the plat of land taken for the abutment of 
the bridge, and the certificate of the Clerk that an appeal had 
_ been entered. 

Counsel for the Harrisons then proposed ‘to prove, “ That 
from the 1st of January, 1832, to the 1st of January, 1840, 
when the bridge was completed, there was in continuous use and 
occupation, a ferey across the Chattahoochee river, opposite Ir- 
winton, near the site of said bridge; that from the Ist of Janu- 
ary, 1832, to the Ist January, 1835, this use and occupation 
were in one Parker, who held under one McKenzie; that from 
Ist January, 1835, to 1st January, 1840, the use and occupa- 
tion were in Love and Iverson, who received said ferry from said 
Parker, and who also held under a lease from said McKenzie; 
that on the 14th June, 1835, said McKenzie transferred said 
lease to the said Harrisons, who from that time received the 
rents for said ferry ;” from which they insisted the Jury might 
presume a grant from the State or the Inferior Court to such 
ferry. The Court rejected the testimony, and this decision is 
assigned as error. 

They also proposed to show by proof, that they were the ex- 
clusive owners of the land, for one mile and a half above the 
bridge, and for one mile below; and that the erection of said 
bridge destroyed the value of said ferry, for which loss they in- 
sisted they ought to have compensation in damages. 

The Court rejected the evidence, and this decision is assign- 
ed as ground of error. 

Counsel for plaintiffs in error then proposed to prove the value 
of the land set apart as aforesaid, forthe use of an abutment for 
such a bridge as the Irwinton Bridge ; that is, its value as a 
bridge site. ‘The Court rejected the ev idence, and this decision 
is assigned as a ground of error. 

Counsel for plaintifie in error then requested the Court to 
charge the Jury, “That they should find no verdict, which could 
vest in said Young any title to said land, because there was. no 
evidence before them, going to show that he had complied with 
the terms imposed on him as a condition precedent to the vest- 

von 1x 46 











362 SUPREME COURT OF GEORGIA. 





Harrison and another vs. Young and another. 





ing in him of any title to said land; and further, that the paper 
read to them by counsel for Young, purporting to be an affidavit, 
award, &c. was not to be considered by them as evidence in the 
case—the same not having been proved to be what they pur- 
ported to be.” 

The Court refused so to charge, but on the contrary did 
charge, “That it was the duty of the Inferior Court, before the 
appointment of said appraisers, to have seen that all the prelimi- 
nary steps necessary to said appointment had been taken—and 
the presumption of law was, that they had been’ so taken, until 
the contrary appeared; and if the Jury believed, from the paper 
read to them, and upon which the appellants had entered their 
appeal, that said appointment of appraisers had been made by 
the Inferior Court, it was sufficient for the assessment of dama- 
ges before them.” f 

To which charge and refusul to charge, plaintiffs in error ex- 
cepted, and have assigned the same as grounds of error. 


Benwnine, for plaintiffs in error. 
H. Hott, for defendants. 
By the Court.—Lumrxin, J. delivering the opinion. 


I do not propose, on the present occasion, to review any of 
the doctrines held by this Court, when these parties were last 
before us, in January, 1849. See 6 Ga. Rep. 130. We see no 
reason to change or modify any of the principles then enunciat- 
ed. Moreover, we agree with the counsel for the plaintiff in 
error, that the questions made by the record, are entirely new, 
and uncontrolled by any previous adjudications which we have 
made. It is true, that the argument which has been submitted 
by Col. Benning, controverts some of the positions which we 
endeavored to establish in the previous case. His bill of excep- 
tions, however, steers clear of them, and we are content to ad- 
dress ourselves exclusively to that. 

[1.] The ‘Actof 1837, incorporating the Irwinton Bridge Com- 











TALBOTTON, JANUARY TERM, 1851. 363 


Harrison and another vs. Young and another. 








pany, provides that if either party shall think proper, they may 
appeal to the Superior Court of Randolph County, and have the 
damages assessed by the appraisers, for the land taken for the 
eastern abutment of the bridge, ascertained by the verdict of a 
Special Jury. An appeal was entered in this case by the owner 
of the land, and the first error complained of is, that the presid- 
ing Judge held, that the opposite party was entitled to open and 
conclude. 

The corporation brought this case into Court. They were the 
movants or actors, and the appeal does not change the relation 
of the parties as they originally stood. The damages in this, as 
in all other cases of appeal, have to be assessed, de novo, upon 
the evidence produced before the Special Jury. On this point, 
then, we think the judgment of the Circuit Court was correct, 
and ought to be affirmed. 

A preliminary motion was made by the Harrisons, to quash 
the whole proceeding, upon the ground that the award from 
which the appeal was entered, by a majority only of the ap- 
praisers, and not by the whole number. Counsel waives this 
objection, on account of a decision already rendered at this term, 
in the mandamus case between Bell and Strange, covering this 
exception. 

[2.] Counsel for the appellants offered to set up a title, by 
prescription, to their ferry over the Chattahoochee river ; that 
the Harrisons, and those under whom they claimed, had been in 
the continuous and unintetrrupted use of this public easement, 
since the year 1832, and they claim compensation for this distur- 
bance of their franchise. 

There is no doubt that seven years’ uninterrupted user of this 
ferry, would be prima facie evidence, at least of a prescriptive 
right. Proof of a regular usage for twenty years in England, 
(in this State seven,) not explained or contradicted, is that upon 
which many private and public rights are held, and sufficient for 
a Jury in finding the existence of an immemorial custom. 2 Barn. 
& Cres. 54. 2 Saund. 175, a.d. Peake’s Ev. 336. 2 Price’s R.450, 
4 Ib. 198. Every such claim is good if, by possibility, it might 
have had a legal existence. 1 Term Rep. 667. And Lord 
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Kenyon is reported by Lord El/enborough, in Johnson vs. Ireland, 
(11 East, 284,) to have said, that he would not only presume 
one, but one hundred grants, if necessary to support such a 
long enjoyment. 

But the difficulty here is, that the commencement of the user 
runs back only to 1832, which is within Jess than seven years 
of the time when the charter for this bridge was granted by the 
Legislature. The party, therefore, cannot claim title by prescrip- 
tion, and the Court was right in rejecting the evidence. 

[3.] Had the proof been sufficient to sustain this prescriptive 
claim, we understand the constitutional doctrine to be now well 
settled in this country, that a grantee takes nothing by implica- 
tion; and the right set up by the Harrisons, not being exclusive 
in its terms, the subsequent charter conferred on the Irwinton 
Bridge Company did not impair their ferry franchise. Charles 
River Bridge vs. Warren Bridge et al. 11 Peters’ Rep. 420. 

[4.] Counsel for the Harrisons then proposed to prove the 
value of the land seized and occupied by the company as a 
bridge site, and that the land for the western abutment cost the 
company $6000, and that the location on the eastern side of the 
river was worth equally as much, and insisted that the value of 
the land for this and all other legitimate purposes, was proper to 
be submitted to the Jury, to enable them to estimate correctly 
the damages to be paid by the company. But this the Court re- 
fused, and restricted the evidence to the actual value of the land 
for its agricultural and productive qualities. 

When land or any other property is taken for public use, the 
owner is entitled to compensation for its whole value ;—not for 
this or that particular object, but for all purposes to which it 
may be appropriated. Suppose I have on my premises a water- 
fall, admirably adapted to machinery, and a portion of my land 
is seized and applied to the erection of a bridge or the construc- 
tion of a railroad, so as to render the water-power unavailable ; 
in computing my damages, ought not this fact to be taken into 
consideration? ‘The value of land or any thing else, is its price 
in the market. Concede, then, that the right to erect this bridge 
isnot in the Harrisons, but has been bestowed by the State 
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upon this company, ought not the owners of the land to be paid 
for the worth of the site to the company? Who, in making in- 
vestments of capital in real estate, is not influenced by the con- 
sideration, that it will be valuable for a town, bridge, ferry, mill, 
manufacture, &c.? We hold, therefore, that our brother War- 
ren, who ruled this case below, was mistaken as to the law which 
regulates this branch of the investigation. 

[5.] But this is not the only injury for which the Harrisons 
are entitled to compensation. They hold under grants from the 
State, all the land for several miles on the stream, above and be- 
low the bridge. And while we distinctly repudiate the proposi- 
tion, that these grants carry with them, as an appurtenance, the 
privilege of keeping a public ferry, we admit that they take un- 
der it a right of private ferry for themselves and their families. 
This incorporial hereditament passes with the conveyance of the 
fee, cum pertinentiis. So far as the bridge then, by its location, 
interferes with this right, the proprietors are entitled to remune- 
ration. If there was but one crossing place, and that was occu- 
pied by the bridge, so as to force the owners of the adjoining 
lands to pay toll, the detriment would be aggravated. As it is, 
they are entitled to be paid for the disturbance to their nght of 
crossing the river at any point within their grants, if, indeed, 
any injury or inconvenience has resulted therefrom. This inter- 
est, feeble as it may be, may justly be considered as matter of 
value to the owners, and to any other party who may become 
the purchasers under them. If the Act of incorporation had 
never passed, the owners would never have been dispossessed. 
It is but right, therefore, that the beneficiaries under it, should 
make “just compensation” for every interest, however infirm it 
may be, which the owners have lost by reason of the passing of 
the Act. 

Counsel for the Harrisons requested the Court to charge the 
Jury, that they could find no verdict for the company, which 
would vest in them the title to the land in dispute, because there 
was no evidence to show that they had complied with the terms 
imposed by their charter, as a condition precedent to any right 
to be acquired under the Act of incorporation ; and further, that 
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the notice, affidavit, award, and other papers before them, were 
not to be considered as evidence, for want of proof of their ex- 
ecution. 

The Court refused to charge as requested, but, on the contra- 
ry, instructed the Jury, that it was the duty of the Inferior Court 
to see that the law had been complied with, as to all these preli- 
minary matters, and the presumption was that the Court had dis- 
charged its duty. 

There are two questions presented in this part of the record— 

[6.] 1st. What did the appeal bring up to the Superior 
Court? Certainly not the whole record, upon the law as well as 
the facts, as in ordinary cases of appeal, but solely the measure 
of damages, as found by the appraisers. If the party is aggriev- 
ed as to any misdirection as to the law, he must seek redress by 
certiorari, or in some other way. And the Judge was right in 
holding that the appellants were precluded from going into any 
inquiry of this sort, upon the issue before the Special Jury. 

[7.] 2d. Is it regular, after testimony has been submitted to 
the Jury without objection, and no effort made to withdraw it from 
their consideration, to call upon the Court, after the argument 
has closed, to charge the Jury, that they cannot pass upon it, be- 
cause it has been illegally admitted? We thinknot. And this 
case illustrates, most strikingly, the impropriety of such a prac- 
tice. The complaint is, that certain papers were suffered to go 
to the Jury, without proof of their execution. Had this objec- 
tion been made and sustained at the proper time, the evidence 
could probably have been supplied. Taken when it was, no ar- 
gument could be heard as to its competency. It came, there- 
fore, too late. 

But again we say, that this matter was not open at this stage 
of the proceeding—the amount of the damages being the only 
question that was put in issue by the appeal. 

Judgment reversed. 
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No. 68.—Wituiam A. Beatz, Treasurer, &c. plaintiff in error, 
vs. THE Strate, ex rel. C. B. Srrance, defendant in error. 


[1.] Whena public trust or duty is required tobe done by a defintie number 
of persons, a majority of that definite number may act: as, where five com- 
missioners were appointed by the Inferior Court of Marion County, to as- 
sess the depreciation of property in the town of Tazewell, caused by the 
removal of the county site therefrom: Held, that three commissioners being 
a majority of the five, were competent to act and make the assessment. 


[2.] When a special jurisdiction is conferred by the Legislature on commis- 
sioners, for the purpose of ascertaining certain facts, which they are re- 
quired to certify, and they de so certify, their certificate is the evidence of 
their judgment, and is as conclusive as any other judgment upon the parti- 
cular question submitted to them—it appearing upon the face of such-cer- 
tificate, that they acted within the jurisdiction conferred upon them by the 
Statute. 

[3.] When the Legislature declares, that a certificate of certain commission- 
ers, certifying that a particular sam of money is due an individual in con- 
sequence of the depreciation of his property by the removal of a county 
site, shall become a debt against the County Treasurer of such County, no 
order of the Inferior Courtis necessary to authorize the County Treasurer 
to pay it. 


Mandamus, in Marion Superior Court. Tried before wanes 
ALEXANDER, September Term, 1850. 


In 1847, the General Assembly passed an Act (among other 
things) to remove the county site of the County of Marion, from 
the town of ‘Tazewell, to provide for the location of a new site, 
&c. By the 7th section thereof it was enacted, “That the Jus- 
tices of the Inferior Court of Marion County shall appoint five 
other commissioners, whose duty it shall be to ascertain the value 
of the town property in the town of Tazewell, (the same to be 
fixed at the amount the owners thereof placed upon it in the re- 
turns of their taxable property for the year 1847,) and then as- 
sess the amount of depreciation of said town property, because 
of the removal of said county site; and the said commissioners 
shall execute to the owners of said town property, a certificate, 
declaring the damage thus sustained, which said certificate shall - 
become a debt against the County Treasury of said County ; and 
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such certificate shall be received in payment for any contract for 
the purchase of any lot or lots in the new county site,” &c. 
The Act also provided, that these certificates should be first paid 
out of the proceeds of an extra tax authorized by the Act. 

Charner B. Strange applied for a mandamus against Beall, the 
County Treasurer, alleging that three of the commissioners ap- 
painted under this Act, had assessed the damage on property 
owned by him in the town of Tazewell, at $1782 88, and had 
executed and delivered to him a certificate, as required by the 
Act; that there were funds in the Treasury liable for the pay- 
ment of the certificate, and that the Treasurer refused to pay the 
same. 

In response to the mandamus nis? granted by the Court, Beall 
returned, among other grounds, why the mandamus should not 
be made absolute— 

Ist. That the Act of the Legislature did not authorize three 
commissioners to act in the premises, without the concurrence or 
presence of the whole number authorized to be appointed by 
said Court. 

2d. That respondent had heard and believed, that the three 
commissioners aforesaid who signed the certificate, convened 
together, determined and assessed the damage, and gave the 
certificate without the knowledge, consent or assent of the other 
two commissioners. 

3d. That the certificate given to Strange does not describe 
the property claimed by said Strange, and upon which damages 
were assessed. 

And because the respondent had been informed and believed, 
that the commissioners did not require said Strange to exhibit 
any title whatever to said property ; nor did they inquire into the 
title to said property, previous to or at the time they made and 
delivered said certificate. 

And lastly, because the Inferior Court of said County had 
passed no order authorizing the respondent to pay said claim 
out of any funds in his hands belonging to said County. 

Upon demurrer to the sufficiency of these grounds, the Court 
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sustained the demurrer, and held that the same were insufficient 
as answers to the mandamus nisi. 
Upon this decision error has been assigned in this Court. 


BeEnn1n¢, for plaintiff in error. 
B. Hitt and Worse 1, for defendant. 
By the Court—Wanner J. delivering the opinion. 


[1.] The first ground of error assigned to the judgment of the 
Court below is, that only three of the commissioners appointed 
in pursuance of the Act of the Legislature, assessed the plain- 
tiff’s damages, and granted the certificate to him. The 7th sec- 
tion of the Act authorizes the Justices of the Inferior Court of Ma- 
rion County, to appoint five commissioners, whose duty it shall be 
to ascertain the value of the town property in the town of Tazewell, 
and then to assess the amount of depreciation of said town pro- 
perty, because of the removal of the county site therefrom. The 
Act also provides, the said commissioners shall execute to the 
owners of said town property, a certificate, declaring the damage 
thus sustained ; which said certificate shall become a debt against 
the County Treasury of said County. The Act having appoint- 
ed a definite number of commissioners to assess the damages and 
grant the certificate, was it competent for three of the commis- 
sioners to act? or was it indispensably necessary that the whole 
number of the commissioners should have been present? 

The general rule in regard to corporations is, where an act is 
required to be done by a definite number of persons, that a ma- 

jority of that definite number may act. Angel & “Ames on Cor- 
porations, 397. 2 Kent's Com. 293. Ex parte Wilcox, '7 Cow- 
en’s Rep. 409. 

We understand the general rule of law to be, that when a pub- 
lic trust or duty is to be executed by adefintte number of persons, 
such public trust or duty may be executed by a majority of that 
definite number. Blacket vs. Blitzard, 17 Com. Law Rep. 509. 
Here, five commissioners were appointed to make the assess- 
voL 1x 47 
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ment, and three of them having made it, being a majority of the 
five, the assessment, in our judgment, was legally made by them, 
and, therefore, affirm the judgment of the Court below, as to that 
assignment of error. 

The second ground of error taken is, that the three commis- 
sioners who made the assessment, did so without the know- 
ledge or consent of the other two commissioners. 

This objection is necessarily embraced in the first ground of 
error; for we have just ruled, that it was competent for three of 
the commissioners, being a majority of the five appointed, to meet 
together and make the assessment ; and however desirable it may 
have been for all the commissioners to have had notice, and 
been present when the assessment was made, yet, in the view 
which we have taken of the question, such notice and presence 
was not indispensably necessary to the validity of the certificate 
of assessment executed by the majority of the commissioners. 

{,2.] The third and fourth grounds of error may be consider- 
ed together. The respondent (the County Treasurer) insists, 
that the certificate given to the plaintiff, (Strange,) does not de- 
scribe the property claimed by him, upon which the damages 
were assessed ; and he also insists, that the commissioners did 
not require the plaintiff to exhibit any title whatever to the pro- 
perty on which the assessment was made; nor did they inquire 
into the title to said property. The answer to these objections 
is, that the Legislature thought proper to confer upon the com- 
missioners the power and authority to assess the amount of de- 
preciation of town property in the town of Tazewell, caused by 
the removal of the county site, and to execute to the owners 
thereof a certificate, declaring the damage sustained, which the 
commissioners have done, under oath, as prescribed by the Sta- 
tute. It appears from the face of the certificate, that the com- 
missioners have acted in the matter, as required by the Act con- 
ferring the jurisdiction upon them, and the certificate is the evi- 
dence of their judgment, which is conclusive upon the County 
Treasurer, who cannot go behind that judgment, and insist the 
commissioners did not have sufficient evidence before them, as 
to the plaintiff’s title to the property, to authorize them to exe- 
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cute to him a certificate. The commissioners state in their cer- 
tificate, “‘ That after being duly sworn, they did proceed to ascer- 
tain the value of the property in said town of Tazewell, and to 
assess the depreciation of the same, by reason of the removal 
of said county site, when it was ascertained that Charner B. Strange 
owned ‘town property in said town of Tazewell, of the value of 
$3,137 87, and that the same was depreciated fifty-seven per cent. 
by reason of said removal.” ‘This judgment of the commission- 
ers, (having acted within the special jurisdiction conferred upon 
them by the Statute, as appears on the face of the certificate,) is 
as conclusive in regard to the facts found by them as any other 
judgment, and it does not lie in the mouth of the County Treas- 
urer to question it, when called on to pay the amount of the as- 
sessment out of the County Treasury, for the Act expressly de- 
clares, the certificate shall become a debt against the County 
Treasury of Marion County. 

[3.] The fifth and last ground of error assigned is, that the 
Inferior Court of Marion County had passed no order authorizing 
the respondent to pay the plaintiff’s demand out of any funds ia 
his hands belonging to said County. 

The 12th section of the Act authorizes an extra tax to be 
levied, not exceeding seventy-five per cent. to be applied in the 
payment of damages sustained by the owners of property in 
Tazewell, when ascertained, as before mentioned, by the com- 
missioners. When the plaintiff obtained his certificate from the 
commissioners of the amount his property had been depreciated, 
such certificate, certifying the amount due him in consequence 
of such depreciation, became, by the express provisions of. the 
Act, a debt against the County Treasury of Marion County, and 
the County Treasurer was bound to pay it without an order of 
the Inferior Court—the sovereign authority of the State com- 


mands him to pay it. 
Let the judgment of the Court below be affirmed. 











